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Introduction to the (Revised) Guide to the Statutory Duties

Equality considerations must be central to public policy processes. The main
aim of Section 75 is to ensure that equality of opportunity is "mainstreamed!
by public authorities in their policy making, policy implementation and policy
review.

The Equality Commission is committed to ensuring and monitoring the
effective implementation of the statutory duties. The decision to review and
revise the Guide to the Statutory Duties (the Guide) is a reflection of this
commitment. This revised Guide has been produced to improve and update
the previous Guide and draws on the work undertaken by the Equality
Commission to assess the usefulness of the original Guide document.

It also takes account of the experience of public authorities and affected
groups to date and their suggested improvements. The revised Guide reflects
the need to move forward with the implementation of the statutory duties,
whilst learning from experience. The revised document thus includes
examples of Section 75 good practice.

The legal status of the Guide is as follows:

The 'blue"” sections of the document are approved by the Secretary of State
for Northern Ireland; and

The !green " parts (chapters 1-5) of the Guide were included for further
explanation of what is required from public authorities. While not legally
binding these sections were produced by the Commission to help public
authorities in implementation of the statutory duties.



The Statutory Duties: Legislative Context

Section 75 of the Northern Ireland Act 1998 (the Act) requires a public
authority in carrying out its functions relating to Northern Ireland, to have due
regard to the need to promote equality of opportunity between:-

(a) persons of different religious belief, political opinion, racial group, age,
marital status or sexual orientation;

(b) between men and women generally;

(c) between persons with a disability and persons without; and

(d) between persons with dependants and persons without.

Without prejudice to these obligations, a public authority is also required, in
carrying out its functions, to have regard to the desirability of promoting
good relations between persons of different religious belief, political opinion
or racial group (see Appendix 1).

The new duties apply to those public authorities included within Section 75
(3)(b) and (3)(c) of the Act. The duties also apply to a range of authorities
designated through Orders in Council and enabling legislation. Schedule 9 of
the Act (the Schedule) sets out a detailed procedure for the enforcement of
the duties (see Appendix 2). In brief, each public authority is required to
produce an equality scheme stating how it proposes to fulfil the duties. This
must be submitted to the Commission for approval.

The Act provides that equality schemes produced by public authorities must
conform to any Guidelines, as to form and content, issued by the
Commission with the approval of the Secretary of State.

The public authority must conduct a review of the scheme within five years of
submission of the scheme to the Commission. The Commission must be
informed of the outcome of that review.

The date for submission of the first equality schemes was 30 June 2000 for
those public authorities included within Section 75 (3)(b) and (3)(c) of the Act
on 1 January 2000. For public authorities established on a date after

1 January 2000, the date for submission of equality schemes was/is six
months after the date of their establishment. Appendix 3 lists designated
public authorities as at 31 July 2004.



The legislation requires public authorities to conduct equality impact
assessments . The results of equality impact assessments must be
published and the equality scheme must state the authority!s arrangements
for this.

The legislation also requires that consultation is an integral part of the
policy-making process.

Consultation must be both meaningful and inclusive, in that all persons likely
to be affected by a policy should have the opportunity to engage with the
public authority. Targeting consultation at those most affected by particular
policies is also beneficial, in terms of identifying any adverse impact of
policies or proposed policies at the earliest possible stage.

Section 75 is important to policy review (existing policies) and policy
formulation (new or proposed policies) as public authorities will:

# recognise inequalities which exist in terms of ary impact of policies on
people;

# participate with those affected by policies, to check for inequalities and the
extent of adverse impact; and

# revise policies, following assessment and consulttion, so that equality of
opportunity can be better delivered.

Role of the Equality Commission

The Equality Commission for Northern Ireland is required to:

# keep under review the effectiveness of the duties imposed by Section 75;

# offer advice to public authorities and others in connection with those
duties; and

# carry out other functions conferred on it by the provisions of Schedule 9,
including preparation of guidelines on equality schemes, approving
equality schemes, investigating complaints of failure to comply with an
approved scheme and in certain cases, referral of equality schemes to the
Secretary of State.

The Commission is required to produce an annual report on the operation of
the equality duties, and in particular the steps taken during the year by the
Commission and by other public authorities to promote equality of
opportunity.



The Commission reports on implementation of the statutory duties in its
Annual Report. In addition the Commission has produced a more detailed
report on progress for each reporting period.

The Commission will, through analysis of progress reports and other means,
identify "good practice! on development and implementation of equality
schemes, and share this information with public authorities and affected
groups.

Where to go for help
Advice and information on the statutory duties are available from

Public Sector Statutory Duty Team
Equality Commission for Northern Ireland
Equality House

7 # 9 Shaftesbury Square

Belfast BT2 7DP

Tel: 028 9050 0600

Fax: 028 9031 5993
Textphone: 028 9050 0589

e-mail: jmcalister@equalityni.org
website: www.equalityni.org

Assistance may also be obtained from organisations such as those listed in
Appendix 4. This would include advice on other organisations to consult.
Several of the organisations listed are themselves large umbrella groups that
might be willing to involve their membership bodies. The Commission
emphasises that the list is not exhaustive and includes just some of the
voluntary, community, trades union and other groups active on equality
matters. There is a wide range and number of groups operating across
Northern Ireland and in more localised areas, often working on specific
issues such as health or economic regeneration, which could help public
authorities in their policy development work.

A list of publications drawn from the work of other governments and
international organisations in Europe and around the world is included in
Appendix 5.



Chapter 1 Importance of the Statutory Duties

Background to Mainstreaming

11

1.2

1.3

1.4

The duties on public authorities to promote equality of opportunity and
good relations in the Northern Ireland Act 1998 grew out of attempts to
make the earlier non-statutory Policy Appraisal and Fair Treatment
(PAFT) initiative more effective, and from the Agreement reached in the
multi-party talks on Northern Ireland (the Agreement).

In the report of its Review of Employment Equality*, the Standing
Advisory Commission on Human Rights (SACHR) highlighted the
dissatisfaction in many quarters with PAFT. SACHR recommended
significant strengthening of the process of mainstreaming equality,
including a recommendation that PAFT be put on a statutory basis with
a statutory obligation on the public sector to promote "full and effective
equality!. In its White Paper "Partnership for Equality!’, Government
responded positively to some of SACHR!s recommendations.

The "Rights, Safeguards and Equality of Opportunity! section of the
Agreement included a commitment to introducing such a statutory duty.
Subsequently, new statutory duties on public authorities to mainstream
equality and good relations were included in the Northern Ireland Act
1998 (Appendix 1).

The new statutory duties make equality central to the whole range of
public policy decision-making. This approach is often referred to as
$mainstreaming%. The Council of Europe has defined mainstreaming
as:

Ithe (re)organisation, improvement, development and evaluation of
policy processes, so that a[n] " equality perspect ive is incorporated in
all policies at all levels and at all stages, by the actors normally involved
in policy-making#.

! SACHR, Employment Equality: Building for the Future (The Stationery Office, London 1997, ISBN 0-10-
136842-9)

2 partnership for Equality White Paper (The Stationery Office, London 1998, ISBN 070-138902-7)

3 Gender mainstreaming conceptual framework, methodology and presentation of good practices. Council of
Europe, Strasbourg May 1998
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1.6

1.7

1.8

The Scottish Parliament has adopted the following definition of
mainstreaming:

Mainstreaming' equality is essentially concerned with the integration of
equal opportunities principles, strategies and practices into the every
day work of Government and other public bodies from the outset,
involving every day policy actors in addition to equality specialists. In
other words, it entails rethinking mainstream provision to accommodate
the equal opportunities categories as identified in the Scotland Act.

The concept of mainstreaming is based on the philosophy that the
achievement of equality should inform all aspects of the work of all the
individuals within an organisation as they go about their business. The
mainstreaming of equality is the route to achieving an equality-based
culture throughout an organisation.”

Mainstreaming equality is important for several reasons. Experience in
Northern Ireland and elsewhere shows that questions of equality may
easily become sidelined in organisations. Effective attention to
mainstreaming addresses this problem by requiring all public
authorities to engage directly with equality issues through all stages of
policy making and service delivery. Thus equality must be an important
consideration in policy development, implementation, monitoring and
review. The outputs and outcomes from policy delivery through
services should demonstrate that equality has been effectively
mainstreamed. This is complementary to making more effective those
measures adopted specifically to tackle discrimination, such as anti-
discrimination law.

The statutory duties in Northern Ireland underpin and influence policy-
making in all spheres and at all levels of Government activity and public
policy decision-making.

It should be noted that Section 75 requirements to date have enabled
public authorities to:

# audit policies, written and unwritten, and theircurrency and
effectiveness;
# produce a written summary/version of each unwriten policy;

* Report on Civic Participation Event on the Race Relations Acts. Questions of Equal Opportunities Scrutiny
of Policy and Legislation, 3" Report 2001
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1.10

# utilise screening, equality impact assessment andconsultation
processes to make better public policy decisions, in terms of those
who use services and those who, for whatever reason, do not know
about or do not access those services;

# mainstream equality and good relations consideraions into policy
formulation and review to better deliver services to the public; and

# incorporate equality objectives and associated paformance
indicators into their Strategic and Operational Plans.

Mainstreaming of equality impact assessment time-tables into other
policy review timetables e.g. Best Value, performance management
strategies and good practice reviews, contribute to a "joined-up!
approach to policy review, ensuring better value for public money.

Example

Best Value performance reviews require a commitment to the
Section 75 duties and a number of local Councils now ensure that
proposed performance improvement plans are screened before
implementation. Individual Best Value service review teams are
briefed to ensure that their annual performance improvement
plans comply with the terms of Section 75.

Mainstreaming of equality impact assessment processes into other
policy review processes e.g. assessment of New TSN impacts,
regulatory impact assessment, environmental impact assessment,
economic impact assessment, rural proofing, could enable a more
joined up approach to policy formulation and review, since a policy
could be assessed in relation to various impact assessments. In terms
of this process it is essential that there is no dilution of the seven-step
EQIA process described in the blue section of this guide. The statutory
equality impact assessment could form a template for mainstreaming
other forms of impact assessment into policy formulation and review.



Example

A designated UK wide public authority undertook to mainstream

equality and diversity across 74,000 employees in all of its services.

It did this by:

# developing a strategy for mainstreaming diversity, race relations
and equality;

# raising awareness and understanding of the strategy and related
processes;

# mainstreaming diversity through effective communication and
use of a range of enabling mechanisms;

# connecting the strategy to business issues & internal and
external;

# developing managers! ability to deliver culture change arising
from the strategy;

# embedding diversity and equality into business plans;

# establishing delivery of the strategy as a management issue by
including objectives into employee results areas and appraisal
processes; and

# setting targets to make sure the organisation is more
representative of the communities which it serves; and working in
partnership with voluntary and community groups in Northern
Ireland, including the use of consultation fora and seconding of
staff to such groups.

Benefits of Mainstreaming

1.11 Mainstreaming should:

# encourage public authorities to develop criteria fo r alerting
policy makers to potential problems in advance;

# contribute to better decisions being made by public authorities,
because it requires that these decisions are better informed by
techniques of systematic policy appraisal and impact assessment.
This enables policy makers to make decisions on the basis of fuller
information about the effects of their decisions, and ensure better
targeting of policies and programmes. Unless public authorities find
out about the impact of policies on different groups, they cannot be
sure whether their policies are having an adverse effect, even if
unintentional;



# encourage greater openness in government, and great  er
transparency in decision-making,  since it requires consultation
among affected interests at an early stage of policy-making and
publication of information. Public authorities should be aware that
from January 2005, under the Freedom of Information Act 2000 (FOI
Act), individuals may seek any information, including retrospective
information, from a public authority covered by that legislation.
Individuals may seek any information in connection with any
decision or policy and that information may be disclosed subject to
exemptions. Mainstreaming should enhance the crucial link between
government and civil society, encouraging greater participation in
government and leading to greater accountability in government
decision-making. The use of consultation, engagement and
participation will assist the relationships between public authorities
and affected groups. Public authorities will have an opportunity to
develop the capacity of affected groups to help the authorities
examine public policies and improve them; and

# assist public authorities to effectively and effici ently address
Issues of equality, targeting disadvantage and soci al need and
promoting social inclusion  in policy development and
implementation. Mainstreaming should enhance the link between all
of these issues and encourage a co-ordinated approach to the
development of managerial and data collection systems.

Further details are also to be found in Appendix 6.

Action to Ensure that the Statutory Duties are put into Effective and
Visible Practice

1.12 Strong leadership is necessary within public authorities to ensure that
the Section 75 duties are integrated into the development and design of
all policies and services. An equality scheme brought into being
without effort to effectively implement it is meaningless, and effort
undirected by a specific and meaningful plan of action is unlikely to be
effective. Effective implementation requires the development of an
effective internal system within each public authority. Success in this
area depends on the following key factors:

# ongoing top-level commitment to the implementation of the duties
by the head of the public authority; this commitment must be
maintained through decision-making and accountability processes
within the authority. In addition this ongoing commitment should be
demonstrable within the authority, by, for example ensuring that the
statutory duties are a standing agenda item at top-level meetings;



1.13

Example

A Government Department has established a Section 75 Steering
Committee chaired by the Permanent Secretary, comprising
senior staff from each of the Department!s business areas.

# ongoing allocation of necessary resources (in terms of people,

time and money) to ensure that the equality scheme can be drawn
up and implemented effectively on time. While many public
authorities have appointed officers to help meet statutory
responsibilities, all responsibility for effective implementation of
schemes cannot rest solely with these officers. Mainstreaming will
require organisation wide understanding and engagement in Section
75 processes. Consideration should also be given to making
available appropriate support to those Section 75 groups whose
engagement is crucial to the effective implementation of the
statutory duties;

establishment of clear lines of responsibility within each public
authority to oversee mainstreaming and ensure its effective
implementation. Individual managers will play an important role in
mainstreaming of Section 75 duties, as effective mainstreaming will
involve managers in different functions, and at differing management
levels, playing their part. Leadership in implementation of the duties
is required at all levels of public authorities, if mainstreaming is to be
effective. To this end public authorities should ensure that
managers! job descriptions and performance appraisal processes
need to contribute to the delivery of the statutory duties;

effective communication and training;

learning and reflecting, through engagement and co- operation
with those affected by the statutory duties; and

# an effective system for monitoring and reviewing pr ogress.

All of the above are key aspects of the public authority!s arrangements
for ensuring compliance with its obligations under Section 75 and
should therefore be included in the equality scheme. This is covered in
more detail in the Commission!s Guidelines on the form and content of
equality schemes included in the second part of this Guide.

10



1.14

1.15

1.16

The Commission notes the need to examine how public authorities can
be effective in their monitoring systems and arrangements. To this end
the Commission will work with OFMDFM, the Northern Ireland Statistics
and Research Agency (NISRA) and representatives of public
authorities and affected groups, to provide guidance on how robust,
accurate and timely monitoring systems can be developed by public
authorities.

Since consultation and monitoring can involve the processing of
personal information it is important that any monitoring systems that are
adopted by public authorities comply with the common law duty of
confidentiality and other statutory requirements such as the Data
Protection Act 1998 and Human Rights Act 1998. All public authorities
are subject to the Data Protection Act. Monitoring Section 75
information involves the processing of sensitive personal data (data
relating to the racial or ethnic origin of individuals, political opinions,
religious beliefs etc). There are special rules under the Data Protection
Act relating to the processing of sensitive personal data. Further
advice and guidance on how to carry out monitoring in a privacy
friendly manner will be available from the office of the:

Information Commissioner

Wycliffe House

Water Lane

Wilmslow

Cheshire

telephone 016 2554 5700

web: www.informationcommissioner.gov.uk

There is now a regional office of the Information Commissioner at
Regus House

33 Clarendon Dock

Laganside

Belfast

BT3 1BG

telephone 028 9051 1270

or email: ni@ico.gsi.gov.uk

The Equality Commission will focus increasingly on outcomes achieved

through implementation of the statutory duties by public authorities and
will ask authorities for evidence of outcomes achieved.

11
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Chapter 2 Scope of the Legislation

Public Authority

2.1 The statutory duties require public authorities to have due regard to
the need to promote equality of opportunity and also to have regard to
the desirability of promoting good relations. A public authority is
defined by inclusion in several other statutory provisions and by
designation by the Secretary of State. Four categories of public bodies
are included:

#

the first is those departments, corporations or bodies listed in
Schedule 2 to the Parliamentary Commissioner Act 1967 and
designated for the purposes of this section by order made by the
Secretary of State. These are mostly United Kingdom-wide public
bodies;

the second is those bodies (other than the Equalty Commission
itself) listed in Schedule 2 to the Commissioner for Complaints
(Northern Ireland) Order 1996;

the third is those departments or other authorites listed in
Schedule 2 to the Ombudsman (Northern Ireland) Order 1996; and
the fourth is any other person designated for thepurpose of Section
75 by order made by the Secretary of State.

A list of designated public authorities is included in Appendix 3.
Designation is an ongoing process and further designations of public
authorities will be added to this list.

Exemptions from the duty to produce an Equality Sch eme

2.2 A public authority which would otherwise be required to produce an
equality scheme, can only be exempted from producing such a scheme
where it has been so notified in writing by the Commission. The
Commission will only consider requests for such exemptions where
they have been received in writing.

2.3

The Commission envisages that exemptions being granted by the
Commission either to a body entirely, or to particular functions of a
body, will continue to be rare. In Parliament, Government made clear
the limited circumstances in which it envisaged such exemptions being
granted by the Commission:

13



2.4

'We intend the exception to be used only in rare circumstances $ for
instance, when public authorities% activities in Ndhern Ireland are
minimal, and the effort involved in preparing the scheme, and having it
validated by the Commission, would be disproportionate. In other
circumstances, it might make sense to exempt a public authority. For
instance, all sub-committees of district councils are defined as public
authorities. Provided that their activities were fully covered by the
district councils% own equality schemes, an exempoin could avoid each
sub-committee having to draw up its own scheme.#

House of Commons, Official report, 18 November 1998, cols. 1069 (Mr
Murphy)

In deciding whether to grant an exemption the Commission will take
account of:

# the impact of the public authority's work on equality of opportunity in
Northern Ireland;

# whether the public authority's activities in Northern Ireland are
minimal;

# whether the effort involved in preparing the scheme and validating it
is disproportionate to the public authority's impact on equality of
opportunity in Northern Ireland; and

# any other circumstances which in the opinion of the Commission
would justify exemption.

Between whom must equality be promoted?

2.5

The relevant categories between which equality of opportunity is to be
promoted are:

persons of different religious belief;

persons of different political opinion;

persons of different racial group;

persons of different age;

persons of different marital status;

persons of different sexual orientation;

men and women generally;

persons with a disability and persons without; and
persons with dependants and persons without.

HOH HFHHHHHH
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2.6

2.7

The duty imposed by Section 75(1) extends to categories of persons
not yet covered by other Northern Ireland or UK anti-discrimination
statutes. These are:

# persons of different ages - both the young and the old; and
# persons with and without dependants.

It is therefore important that when considering the impact of policies on
the promotion of equality of opportunity, due regard is given to the need
to promote equality of opportunity for all categories of people specified

in Section 75 including those in paragraph 2.6 above.

Between whom must good relations be promoted?

2.8

The relevant categories of people between whom good relations are to
be promoted are:

# persons of different religious belief;
# persons of different political opinion;
# persons of different racial group.

The Commission emphasises that this duty embraces and extends
beyond the religious/ political dimension of "community relations!.
Consideration of the needs and interests of minority ethnic groups,
including Irish Travellers, is important in this context.

Example

Using Section 75 as an initial driver for change, one local Council
has shown its commitment to good relations in a pro-active
manner by mainstreaming good relations considerations into all its
activities including its policies, structures, procedures and service
delivery. The Council's strategy is at an early stage of
implementation. Actions undertaken to date include:

# adoption of a good relations strategic objective;

# development of a good relations strategy, involvihg Councillors
and senior Council officers;

# establishment of a Good Relations Unit within the Chief
Executives Department;

# establishment of a Lead Officer, with responsiblity for the
development and review of strategy and policy, and for liaison
with service provision teams; and

# recruitment of Good Relations Officers.

15



2.9

Example

In the Further Education sector a Sectoral Section 75
Stakeholders Development Group has been established. This is
made up of nominated stakeholders from various working groups
and boards within the sector who feed into the further education
sector!s good relations strategic process.

The Northern Ireland Housing Executive has undertaken a
substantial amount of work in collaboration with other agencies to
promote good relations. This has included the $Noth Belfast
Strategy%. This area covering 26,000 households and population
of ¢. 70,000 contains 17 peacelines of which six are physical
barriers constructed to separate the Protestant/Catholic
communities. It is widely recognised that the area has suffered
disproportionately from civil unrest, with 20* of a Il murders
committed in North Belfast. The Strategy seeks to promote
regeneration and social inclusion through partnerships at inter-
agency and inter-departmental community levels. The Strategy
aims to encourage community revitalisation and rejuvenation

through physical investment programmes.

The Commission will advise on the implementation of the good
relations duty generally, monitor the implementation of the duty and
share information on progress with public authorities and those affected
by the duty. The Commission recognises the developmental work being
undertaken by the Community Relations Council (CRC) and views this
as complementary to the Commission!s statutory advisory role.

The Section 75 categories

2.10 Without exception every individual is included in one or more of the

nine Section 75 categories described in para 2.5. In practice,
individuals may associate themselves with particular Section 75
categories. For example, a female lone parent with a disabled child
may identify more with categories such as those with dependants,
gender and disability than other categories. This will pose challenges
for public authorities, particularly in assessing the equality impacts of
policies and in monitoring adverse impact.

16



2.11

2.12

While Section 75 identifies nine specific categories (equality of
opportunity), and three specific categories (good relations) the
legislation or Guide does not list these in any particular order of
importance. In other words, all categories must be given consideration
in terms of impacts, mitigation and alternative measures to better
promote equality of opportunity. But there may be different responses
and actions for different categories as a matter of judgement. That
judgement would, of course, have to be justified.

It should also be remembered that individuals do not neatly fit into one
Section 75 category or another. Individuals will invariably be members
of a number of Section 75 categories. Thus Section 75 enables multiple
identity issues to be considered as well as issues regarding particular
categories of people.

$Regard% and $due regard%

2.13

2.14

A public authority must have due regard to the need to promote
equality of opportunity, while it must also have regard to the
desirability of promoting good relations.

What does having regard or due regard mean?

The term due regard was intended to be, and is, stronger than regard
but in either case the authority is required by the statute to take the
specified matters into account and give them the required weight when
carrying out its functions relating to Northern Ireland. Authorities must
appreciate Parliament!s stated assessment that there is a need to
promote equality of opportunity between the categories of persons
specified in Section 75 (1) and a desirability of promoting good
relations between persons of different religious belief, political opinion
or racial group (Section 75 (2)). Recognition of the inter-dependence of
equality and good relations is crucial.

17



What is the relationship between the equality duty and the good
relations duty?

2.15

2.16

2.17

2.18

In the Parliamentary debates on the Northern Ireland Bill, the then
Secretary of State Dr Marjorie Mowlam said:

I[W]e regard equality of opportunity and good relations as
complementary. There should be no conflict between the two
objectives. Good relations cannot be based on inequality between
different religions or ethnic groups. Social cohesion requires equality to
be reinforced by good community relations. " | repeat that we see no
conflict between these two objectives!. (Commission emphasis)
House of Commons, Official Report, 27 July 1998, col. 109.

The two duties are also treated somewhat differently in Schedule 9,
which sets out a method of enforcement of the duties. Nevertheless
every public authority must now as a universal rule of practice take both
factors properly into account in the way they carry out their functions
relating to Northern Ireland.

To the extent that public authorities perceive, in particular
circumstances, a tension between the two duties, the primary duty of a
public authority is its equality duty. The good relations duty cannot be
invoked to justify a failure or refusal to comply with the equality duty.

There is an inter-relationship between the duties. Essentially good
relations cannot be delivered without equality also being delivered, as
equality provides a baseline on which to build good relations. In
recognition of this many public authorities have been conducting
equality impact assessment of policies which have specific impact on
good relations, e.g. good relations strategies, flying of flags policies
within local government.

Consultation

2.19

Consultation enables an assessment to be made of the views of those
who are affected by policy decisions or the design of services. It can
help authorities to become aware of issues and problems which
policies may pose for various groups which the organisation might not
otherwise discover. Consultation provides an important means of
enabling those who may be adversely affected by public policy to
participate in the process of policy making.

18



2.20

The legislation requires:

# consultation on matters to which the statutory duties are likely
to be relevant. Equality schemes must include the public
authority!s arrangements for this consultation, including details of the
persons to be consulted;
Schedule 9 paragraph 4 (2)(a)

# consultation on the equality scheme itself . Once a draft equality
scheme has been prepared, and before submitting it to the Equality
Commission, a public authority is required to consult with
representatives of persons likely to be affected by the scheme
regarding its contents; and
Schedule 9 paragraph 5

# consultation on the impact of policies. The public authority must
engage in consultation about the likely impact (on the promotion of
equality of opportunity) of its existing and proposed policies, and in
making decisions about such policies, it must take the consultation
into account.

Schedule 9 paragraphs 4 (2)(b) and 9 (2)

Consultation underpins and is an integral part of the process of
implementation of the duties. Consultation must be both meaningful
and inclusive. It is not adequate to exclusively consult with large
umbrella organisations and credible efforts must be made to actively
engage a wide range of representative groups. Building relationships
through the active participation of affected groups and individuals is
precisely what Section 75 is about. In addition, targeted consultation
with representatives of those most affected by a policy has been
beneficial to date, particularly if the engagement is early in the process.
The formal consultation phase on schemes and equality impact
assessments is more effective if earlier engagement with
representative groups has taken place. For example, it enables
adverse impacts to be identified and meaningful ways of mitigating
such impacts can be discussed in the formal consultation document.

19



Example

A local Council has developed a consultative forum within its
geographic area. This forum has proved useful in:

# monitoring overall implementation of the equalityscheme;

# obtaining the views of Section 75 group representtives;

# ensuring participative approaches to the early assessment of
the equality impacts of existing, new or proposed policies.

2.21 Section 75 is about mainstreaming equality through the building of
relationships between those who make and deliver public policy and
those affected by such policy. As public authorities will want to ensure
that they are providing the best possible services within available public
monies the development of relationships, through consultation and
participation, can help to ensure better service delivery and
accessibility to services. The business case for Section 75 is that it
enables public authorities to identify the usefulness of their policies in
terms of service provision to people, in the nine groups, and to improve
service provision and accessibility by asking them how policies can be
improved.

Example

An important event organised by one public authority network
was a two day consultation with groups representing the nine
groups under Section 75, in order to highlight the issues of most
concern to each category. This information was also used in the
development of in-house training resources.

A Government Department has held a number of events with
consultees to see how they feel about the Department!s
Implementation of Section 75, to review progress to date and to
further improve implementation of the Section 75 duties.

2.22 Targeting consultation is beneficial. The Commission has provided
general advice to public authorities on an ongoing basis to enable them
to focus consultation on those likely to be most affected by a policy,
whilst also ensuring that all consultees on a public authority!s list can
be aware of consultation exercises and take part if they wish.
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2.23

The general advice given by the Commission is that:

# all consultees must be aware of upcoming consultaion exercises, on
any revision of a scheme, on screening or on equality impact
assessment of existing or new policies. This information can be
provided annually, with an opportunity for a consultee to request
involvement in a particular consultation exercise;

# the communication sent should inform consultees eout upcoming
consultation exercises and how and when consultees can engage in
them;

# public authorities may also wish to ensure that aresponse is
received from a particular representative group, and follow up where
such a group has not responded to a consultation exercise; and

# public authorities should continue to ensure thepublic notification of
consultation exercises (including documents and public meetings) as
individual members of the public may also wish to engage directly in
a consultation exercise.

Feedback from consultees indicates that mass mailing of a full
consultation document to all groups on the public authority!s list of
consultees is not effective, in terms of method of communication, size
of document and language used, value for public money, or
meaningfulness of the engagement. It is recommended that a public
authority should circulate large consultation documents in executive
summary, so that consultees can decide whether or not they would like
to obtain the full document or respond to the consultation. The
summary document could:

contain a yes/no feedback sheet for completion by the consultee, on
whether a group will be responding or not;

use language which avoids technical terms as far as is possible;
and

enables consultees not wishing to engage in the exercise to be
given the opportunity to tell this to the public authority.
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2.24 Public authorities should ensure that they have in place a system,
electronic or otherwise, to effectively manage consultation processes.
Such a system should include information on past, present and planned
consultations. This is invaluable in order to obtain information from
previous consultation exercises, which may be relevant to an upcoming
consultation exercise and which may help to avoid asking the same
guestions again. Public authorities should consider using e-consultation
software packages now available for consulting those with this facility.
However, e-consultation must not be used as a substitute for face to
face engagement with consultees. When contemplating the use of e-
consultation consideration must be given to those groups within section
75 categories, for example older people, or disabled people that may
not have ready access to Information and Communication
Technologies.

Example

One local authority developed a database of previous, current and
future consultation exercises. This database helped the authority to:
source information for equality impact assessment; to co-ordinate
different consultation exercises seeking the views of the same target
groups; and to plan future consultation exercises.

2.25 Public authorities should ensure that there is no duplication of effort on
the part of the public authority or affected groups in terms of planned
consultations. Public authorities should ensure that consultation can be
"joined-up! within the organisation and that therecan be one exercise
on related policies with affected groups. They should also, in planning
future consultations consider the target groups involved, to ensure a
joined-up approach to consulting such groups is undertaken, even if the
policies for consultation are not related. In addition a number of public
authorities should consolidate consultation exercises where possible on
the same, or similar, policies. Such consolidated or consortium
consultation methodologies should fully engage all the relevant policy
makers. However "centralised! methods where consulation is carried
out on behalf of policy makers, effectively placing them at one remove
from the consultation process, should not be used.
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Example

The authorities in the health family undertake a region-wide
EQIA timetable so that each policy area is subject to equality
impact assessment by all health family authorities at the same
time. This joined-up approach enables one consultation exercise
for each EQIA.

2.26 Public authorities should also move towards participation with affected
groups, as far as is possible. This could ensure more direct, face-to-
face engagement with such groups and the development of working
relationships. Listening directly to the views of groups will help to
identify policies which adversely impact on people in these groups. The
benefits of participation for public authorities would be in directly
engaging with those affected, as well as gaining access to
communication mechanisms, skills and understanding within the
affected groups. For consultees, participation could ensure meaningful
dialogue with representatives of public authorities dealing with matters
that are most relevant to the affected groups. Building the capacity of
affected groups is key to such an approach and could ensure that
public authorities make best use of resources available for Section 75
work, in terms of people, time and money.

Further detail on consultation is included in the Commission!s
Guidelines on the form and content of equality schemes which is
included in the second part of this Guide.

Example

Equality Officers! networks have proved to be very valuable in
establishing contacts between equality officers in different public
sector organisations, allowing them to share knowledge and
expertise and discuss problems experienced. The networks
meet formally and members keep in regular contact via
telephone and e-mail.

In Government an Inter-Departmental Equality and Social Needs
Steering Group has been set up to review progress, share ideas,
and to discuss further implementation plans in relation to Section
75 and New TSN.
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Example

In the Higher Education Sector the Universities have created a
Higher Education Consortium to take forward the work on the
implementation of equality schemes.

A number of education authorities have joined together and set
up a Statutory Duty Co-ordination Group. The Group was
initially set up to develop equality schemes for the authorities,
but is now taking forward the work on the implementation of
schemes, such as a joint approach to screening, impact
assessment and training (this minimises the duplication of work,
allows knowledge to be pooled and benefits from economies of
scale).

The Equality Commission has set up an UK wide Public Bodies
Network. This involves all UK wide bodies designated for
Section 75 purposes, many of which are based in Great Britain.
The network has been used to:

raise awareness of Section 75;

assist in development and implementation of equality

schemes;

share experiences and challenges; and

provide training e.g. on EQIA processes.

One public authority network is working in partnership with
consultants from the voluntary sector on the design of a
consultation skills training package which aims to train the
authority!s staff in good practice in consultation. This project
incorporates comprehensive learning outcomes.

One public authority consortium, along with consultants, has
produced a three year Good Relations Training Programme.
The aim of the programme is to mainstream the principles and
practices of Equity, Diversity and Interdependence. The
programme is sector-wide and has been accredited by the NI
Open College Network.
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Example

One sector has produced guidance documents which include:
an EQIA Workbook for staff involved in carrying out EQIAS;
a Consultation Skills Training Package, to be used by those
involved in consultations; and
guidance on consulting with young people and people with
learning disabilities.

A number of public bodies have ensured that their websites are
compatible with accessibility software for people with visual
impairments. Some of these are also compatible with guidelines
set out by the Web Accessibility Initiative (WAI) approved by the
World Wide Web Consortium.

A public authority has put language line in place, as well as
providing interpreters on request.

A public authority conducted research to identify gaps in its
customer base. It responded to these gaps by developing an
action plan of outreach measures to reach under-represented
groups.

A lottery funding body has developed a summary version of its
equality scheme in a format for people with learning disabilities.
The short booklet uses plain English and short sentences and
includes simple graphics to illustrate the points. It was
developed in partnership with Mencap and was user-tested.
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Chapter 3 Preparation, Approval and Implementation of

3.1

3.2

3.3

Equality Schemes

Under Schedule 9 of the Northern Ireland Act 1998 (the Act) most
public authorities operating in Northern Ireland are required to submit
an equality scheme to the Commission. The Commission!s Guidelines
on the form and content of equality schemes are included in the second
part of this Guide.

It is important to recognise that the statutory duties do not end once the
equality scheme has been submitted to the Commission. The public
authority is legally required to implement the equality scheme once it
has been adopted by the authority and approved by the Commission.

Once designated for Section 75 purposes, a public authority is bound
by the legislative requirements of Section 75, in relation to the
mainstreaming of equality of opportunity and good relations into policy
development. Once designated the public authority must begin to
implement its statutory obligations under Section 75. Equality proofing
of new or proposed policies is therefore possible at this stage.

Approval of its equality scheme by the Commission further enables the
public authority to deal with its Section 75 requirements, particularly
complaints, screening and equality impact assessments.

There are in effect three stages in the implementation of the statutory
duties:

Stage 1. Preparation of the Equality Scheme

Stage 2. Approval of the Equality Scheme
Stage 3: Implementation of the Equality Scheme
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An outline of each of these stages is presented below.

Stage One: Preparation of an Equality Scheme

Preparation of an Equality Scheme
Consultation by public authority on the draft Equality Scheme

Reconsideration by the public authority of the draft Equality
Scheme

Submission of the Equality Scheme to the Equality Commission

Stage Two: Approval of an Equality Scheme

Assessment of Equality Scheme by the Equality Commission & the desk
audit

Correspondence to public authority & detailing any improvements
needed to ensure approval of the scheme

Re-submission of amended scheme by public authority
Further assessment by the Commission

Approval of scheme by Commission, on basis of assessment or further
discussions/correspondence with public authority
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Stage Three: Implementation of the Equality Scheme

Consultation in general

Equality impact assessments undertaken in specific situations defined
by the Equality Scheme

Consultation on impact assessments
Reconsideration of policies in light of consultation
Decision by public authority
Publication of results of equality impact assessments
Monitoring of adverse impact of policies and publication of results
Complaint?
Investigation?
Directions from Secretary of State?
Annual review of progress on implementation of the Equality Scheme

Five Year Review of the Equality Scheme

Note: The elements in Stage 3 are not necessarilyi n sequence.
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Chapter 4 Approving Equality Schemes

Consideration by the Equality Commission of schemes which have
been submitted

4.1 What happens after a scheme is submitted for approval to the Equality
Commission depends on what type of public body is involved. A
distinction is made between United Kingdom Government departments
which have been designated by the Secretary of State, and other public
bodies. The inclusion of bodies under Section 75 which are United
Kingdom-wide Government departments has resulted in different
arrangements being devised relating to the procedures with which they
must comply regarding their equality schemes.

Public authorities which are not__ United Kingdom Government
departments

4.2  On receipt of a scheme the Commission is required to:
# approve it; or
# refer it to the Secretary of State.
Schedule 9 paragraph 6 (1) (a) and 6 (1) (b)

Referral to the Secretary of State

4.3 Where the Commission refers a scheme to the Secretary of State,
the Commission is required to:
# notify the Northern Ireland Assembly in writing that it has done so;
and
# send the Assembly a copy of the scheme.
Schedule 9 paragraph 6(2)

4.4 Where a scheme is referred to the Secretary of State, s/he has three
options:
# to approve it;
# to request the public authority to make a revisedscheme; or
# to make a scheme for the public authority.
Schedule 9 paragraph 7(3)
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4.5

4.6

A public authority shall respond to a request from the Secretary of State
to make a revised scheme by submitting a scheme to the Commission
before the end of the period of six months beginning with the date of
the request.

Schedule 9 paragraph 7(2), read with paragraph 3(2)

Where the Secretary of State requests a revised scheme, or makes a
scheme, s/he shall notify the Assembly in writing that s/he has done so.
Where the Secretary of State has made a scheme for the public
authority, s/he is required also to send the Assembly a copy of the
scheme.

Schedule 9 paragraph 7(3)

United Kingdom Government departments which have be en designated
by the Secretary of State

4.7

4.8

4.9

On receipt of a scheme submitted by a Government department which

is a public authority as is mentioned in Section 75 (3) (a), the

Commission shall:

# approve it, or

# itself request the Government department to makea revised
scheme.

Schedule 9 paragraph 12(2)

The department shall respond to this request by submitting a scheme
to the Commission before the end of the period of six months beginning
with the date of the request.

Schedule 9 paragraph 3(2), read with paragraph 12(3 )

Where such a request is made, the Government department shall, if it
does not submit a revised scheme to the Commission before the end of
the period of six months beginning with the date of the request, send to
the Commission a written statement of the reasons for not doing so.
Schedule 9 paragraph 12(4)
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The remaining paragraphs in this section apply to a [l public authorities
designated by the Secretary of State

4.10

411

The Commission will consider draft equality schemes under the
requirements of the legislation and Commission guidance. Therefore
the Commission!s "desk audit! of an equality schemewill notify a public
authority if its scheme has met its obligations. The Commission will
recommend any changes required to ensure that the scheme can be
approved by the Commission - the !'musts" of ensuring scheme
approval. The Commission will also provide written advice to a public
authority in relation to its view of best practice in implementation of the
duties - these Ishoulds" represent suggested ways of better delivering
on equality of opportunity and good relations by means of an equality
scheme.

The Commission will provide examples of model schemes and
approved schemes to each public authority to assist in scheme
production. The Commission will expect a public authority to have
considered all the requirements of producing its equality scheme before
submission to the Commission. The Commission will try to assess the
scheme, and reply to the public authority concerned promptly. The
Commission will also meet with a public authority, on request, in
relation to ensuring that its scheme can be approved as soon as is
possible. The Commission aims to ensure approval of a scheme within
three months of a draft scheme being submitted. Meeting this target
will, to a degree, depend on how well the draft scheme complies with
Section 75 obligations.

Requiring a revised scheme to be produced

4.12

4.13

Where it thinks appropriate, the Commission may request any public
authority to make a revised scheme. A public authority shall respond to
this request by submitting a scheme to the Commission before the end
of the period of six months beginning with the date of the request.
Schedule 9 paragraph 3 (1) (b) and 3 (2)

If a public authority itself independently wishes to revise a scheme it
may submit a revised scheme to the Commission. Such a scheme
shall be treated as if it were in response to a request for a revised
scheme from the Equality Commission.

Schedule 9 paragraph 8 (1) and (2)
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4.14 There must be consultation on the revised equality scheme. This

consultation must explain the reasons for scheme revision and highlight
the changes from the previous scheme, in order to ensure effective
consultation on the changes. The public authority will consult on the
revised scheme, as opposed to the changes only, as changes in one
part of the scheme may have implications for implementation of other
elements.

Progress reporting on Equality Scheme Implementatio n

4.15

4.16

The Commission will provide guidance on progress reporting for public
authorities for each year. Such guidance is designed to ensure
consistency in and completeness of progress reporting by public
authorities. The Commission will review its guidance on progress
reporting each year, in conjunction with a sample of public authorities,
to ensure that such guidance takes account of each stage of
implementing an equality scheme.

The Commission will monitor progress on the implementation of
equality schemes and will comment on progress made to public
authorities. This will take the form of meetings with public authorities
and an overall annual report on progress made in implementing the
duties.
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Chapter 5 Complaints and Investigations of Failure to

5.1

Comply with an Approved Scheme

The following sections outline the legislative provisions governing both:

# the investigation of complaints, under paragraph10 of Schedule 9,
made by individuals and other persons who claim to be affected by
an alleged failure to comply with an approved scheme by a public
authority (described as "paragraph 10! investigations); and

# the Equality Commission itself generating an investigation, under
paragraph 11 of Schedule 9, where it believes that a public authority
may have failed to comply with an approved scheme (described as
"paragraph 11! investigations).

The distinguishing feature between these two types of Commission
investigation is that the former is initiated by a person who claims to
have been directly affected by the alleged failure, whereas the latter is
not dependent on such a complainant coming forward. The
Commission has a duty to investigate complaints under paragraph 10
unless it has reasons not to do so. It may investigate under paragraph
11 so long as it believes that there may have been a failure to comply
with an approved scheme.

It is important to appreciate that it is an alleged failure to comply with an
equality scheme which may be the subject of a Commission
investigation and not a more general alleged failure to comply with
section 75.

Individual complaints under Schedule 9 paragraph 10

5.2

5.3

If the Commission receives a complaint of failure by a public authority
to comply with an equality scheme approved by the Commission or
made by the Secretary of State, it is required to investigate the
complaint, or give the complainant reasons for not investigating.
Schedule 9 paragraph 10(1)

A complaint must be in writing by a person who claims to have been
directly affected by the failure. A complaint must also be sent to the
Commission during the period of 12 months starting with the day on
which the complainant first knew of the matters alleged. The
complainant in the first instance must bring the complaint to the notice
of the public authority, and give the public authority a reasonable
opportunity to respond.

Schedule 9 paragraph 10 (2), (3) and (4)
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5.4

5.5

As paragraph 10 refers to a "person!, rather than an "individual!, it is
open to a "legal person!, e.g. a company limited byguarantee, to make
a complaint under paragraph 10. The Commission reserves the right to
conclude that the complainant!s "claim! is not a genuine one under
paragraph 10, i.e. there is no basis upon which the complainant could
claim to be "directly affected!. The Commission wil, in any event,
consider, under "reasons for not investigating!, urder paragraph
10(1)(b).

A potential complainant must follow certain procedural requirements
before the Commission can authorise an investigation under Schedule
9 paragraphl10. These are set out below in chronological order.

(1) Before making a formal complaint to the Commission, the
complainant must first bring the complaint to the notice of the
public authority, and allow it a reasonable opportunity to respond.
Schedule 9 paragraph 10 (4)

A potential complainant can bring the matter to the authority!s
attention by simply contacting its named section 75 equality
contact, for whom contact details are provided in the approved
equality scheme.

It is important that a potential complainant should contact the
Commission before making a complaint to a public authority in
order to receive general advice on the paragraph 10 complaints
procedure. In particular, it is the complaint made to the public
authority which will eventually be investigated by the Commission.
Hence the complaint to the public authority must be clear about the
alleged failure to comply with the approved equality scheme.

The Schedule does not say what period of time is reasonable but
generally the Commission would take the view that two months
may be enough, depending of course on the particular
circumstances and complexity of the matter under consideration. In
some circumstances a shorter period may be appropriate.
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5.5

There may be scope at this early stage for the Commission to
attempt to encourage a resolution of the matter. It is therefore
important that a copy of any complaint made to a public authority is
copied to the Commission. Given the approach adopted towards
section 75, which encourages collaboration and support between
the public and voluntary sectors, the Commission will encourage
efforts to resolve such matters at an early and informal stage, if
possible. Examples of such interventions include:

advising the complainant at the outset, when bringing the matter
to the authority!s attention, that s/he should specifically ask the
authority to include the matters in its EQIA Assessments plans,
or if already included, to specifically consider and consult upon
the matters complained of when conducting that EQIA,

if the public authority has already included the matter in its EQIA
timetable, advising the complainant, that when s/he contacts the
authority, s/he should specifically ask to be included in the
consultation list for that EQIA. This will allow the complainant to
bring his/her concerns about the policy to the authority!s
attention as part of the policy making process;

providing the complainant with the contact details for complaints
as set out in the approved scheme; and

general advice to the potential complainant on how to draft an
initial letter of complaint to the public authority, particularly if a
reasonable adjustment is necessary.

(2) After having raised the matter with the public authority and allowing

it a reasonable period to resolve the matter, a complainant who
remains dissatisfied can submit a formal written complaint to the
Commission. Such a complaint must be made in writing, by a
person who claims to have been directly affected by the alleged
failure to comply with the approved scheme.

Schedule 9 paragraph 10 (2)

The Commission has developed a straightforward pro forma
complaint form to be signed by the applicant and/or his/her
representative to overcome any potential barriers created by the
need for complaints to be submitted in writing. It is vital to make a
formal complaint to the Commission after bringing the complaint to
the attention of the public authority and giving it a reasonable
opportunity to respond. It is not sufficient to have copied to the
Commission the complaint to the public authority or to complain to
the Commission at the same time as complaining to the public
authority.

37



5.5

3)

The requirement that the complaint must be made by $a person
who claims to have been directly affected by the failure% is the
primary distinguishing feature between paragraph 10 and
paragraph 11 investigations. The former is appropriate for people
claiming to be directly affected by the alleged failure to comply with
an approved scheme, whilst the latter allows the Commission to
generate an investigation in the absence of such a person.

Paragraph10 refers to people who claim to have been directly
affected by the failure. As already stated in section 5.3 since
paragraph 10 refers to a "person!, rather than an individual!, it is
open to a "legal person!, e.g. a company limited byguarantee, to
make a complaint under paragraph 10. The Commission reserves
the right to conclude that the complainant!s "claini is not a genuine
one under paragraph 10, i.e. there is no basis upon which the
complainant could claim to be "directly affected!. The Commission
will, in any event, consider, under "reasons for na investigating!,
under paragraph 10(1)(b), whether there is a sufficient connection
between the person making the complaint and the alleged failure to
comply with an approved scheme. (Matters brought to the
Commission!s attention by interested third parties who do not have
that connection can be considered for investigation under
paragraph 11).

Such written complaints must be sent to the Commission within 12
months of the day on which the complainant first knew of the
matters alleged.

Schedule 9 paragraph 10 (3)

The complaint is Isent to! the Commission simply by writing to the
Commission or by signing and returning the pro forma complaint
form initiating a complaint. A written complaint must make clear the
precise failure to comply with the equality scheme which is alleged.

Occasionally the matter complained of may be ongoing or may be
revisited annually by way of renewed application, and the
complainant may wish to exhaust other potential remedies before
formalising a complaint to the Commission. However in view of the
length of the statutory deadline within 12 months, complainants
should treat the earliest date as relevant for the purpose of the
statutory deadline. If a complaint is being internally appealed or
reviewed, Commission investigation can be suspended, once the
complaint is made, pending the outcome of this review.
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The Commission will let any potential complainants know
procedural requirements and what s/he needs to do.

Commission Generated Investigations under Schedule 9 Paragraph 11

5.6 In addition to investigating on the basis of a complaint, the Equality
Commission itself has power to carry out an investigation into the
compliance by a public authority with an approved equality scheme.
Schedule 9 paragraph 11 (1) (b)

5.7 The distinguishing feature between Schedule 9 paragraph 11
investigations and the investigation of individual complaints is that the
former does not depend on a complainant coming forward. Paragraph
11 investigations are therefore subject to only one of the requirements
for investigation which apply to paragraph 10, that is, the matter under
investigation is a potential failure of a public authority to comply with its
approved scheme.

5.8 The Commission must form a "belief! that theremay have been a failure
to comply with an equality scheme under paragraph 11 before it can
proceed to undertake a paragraph 11 investigation.

5.9 Matters of general importance brought to the Commission!s attention by
way of "complaints! made by interested third parties who are not
claiming to have been directly affected by the alleged failure to comply
will not be subject to the investigation process under paragraph 10.

5.10 Schedule 9 paragraph 11 can be followed in three distinct situations:

# when a complaint as described at 5.9 above is braught to the
Commission!s attention by interested third parties e.g. unions,
political parties and representatives, interest and lobby groups or
other concerned individuals;

# where a potential failure to comply with an approved scheme
emerges out of a paragraph 10 investigation; and

# where investigations are wholly generated by the Commission, e.g.
as a result of its analysis of a completed EQIA.
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Although paragraph 11 does not require the bringing of the alleged
failure to comply with an approved scheme to the public authority!s
attention and allow it a reasonable opportunity to respond, nevertheless
the Commission would advise interested third parties that all matters
relating to compliance with an approved equality scheme should be
raised with the public authority in the first instance.

Matters relating to both paragraph 10 and paragraph 11 investigations
under Schedule 9

5.11 Both paragraph 10 and paragraph 11 investigations are limited to
situations where a public authority may have failed to comply with its
approved scheme, and not where it has failed to give due regard to the
need to promote equality of opportunity or regard to the desirability of
promoting good relations.

5.12 The following is a list of matters that could potentially amount to such a
breach of approved scheme (this is not an exhaustive list):

# failure to follow Annex 1 of the Guide to the Stautory Duties when
conducting a formal EQIA;

# failure to comply with scheme commitments on publc access to
information and services;

# failure to carry out consultation in accordance wth the general
principles set out in Section 4;

# failure to screen an existing policy within the ime specified in the
approved scheme;

# failure to screen a new/proposed policy;

# failure to consult as part of screening decisions

# failure to properly comply with the public authorty!s complaints
procedure in its approved scheme;

# failure to put systems in place to ensure that iformation is available
in accessible formats in a timely fashion;

# failure to put appropriate internal arrangementsin place to ensure
that the duties are effectively complied with;

# failure to deliver the planned programme of Secton 75 training set
out in the approved scheme,;

# failure to commit adequate resources to ensure that the statutory
duties are complied with;

# failure to conduct an annual review of progress a to forward this to
the Commission; and

# failure to conduct the 5-year review.
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Commission investigation under both paragraphs 10 and 11 are limited
to a potential failure to comply with an approved scheme. However,
this does not necessarily preclude a complainant from raising a more
general type of complaint with a public authority under its Section 75
complaints procedure that due regard has not been, or is not being
given to the promotion of equality of opportunity, even though this might
not ultimately be within the scope of a Commission investigation.
Indeed, many public authorities! Section 75 complaints procedures as
set out in their approved scheme include a commitment to investigate
these types of complaint. Should such a complaint not be resolved
under the authority's complaints procedure, it may be possible for a
complainant to pursue the matter by way of judicial review.

Statutory Duty Investigations Committee

5.13

5.14

The Commission has established a Statutory Duty Investigations
Committee to consider investigations under paragraphs 10 and 11, and
has established Complaints and Investigations Procedures subject to
review. These are available on the Commission!s website.

The Investigations Committee will initially consider whether such
complaints satisfy the threshold criteria for Commission investigation.
To further consider the matter for investigation, the Committee must be
satisfied that the complaint discloses a potential failure to comply with
an approved scheme, and, in the case of individual complaints, that the
complaint has been made in accordance with the requirements of
paragraph 10 (see paragraphs 5.7, 5.8 and 5.9 above). If the
Investigations Committee decides that these necessary requirements
have not been met, investigation cannot be authorised. The
complainant will be told of this decision and given an opportunity to
respond. Any such comments will be brought to the Committee!s
attention, and it will review its decision on the basis of the
representations made.

If the Investigations Committee decides that the necessary threshold

criteria have been met, it will consider the complaint for full
investigation.
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5.15 The Investigations Committee will investigate any complaint made in
accordance with paragraph 10 or give the complainant reasons for not
investigating. Such reasons may include consideration of one or more
of the following:

Has the public authority agreed to submit the matter to EQIA or, if
already doing so, has it agreed to consider the particular issue and
consult about it as part of that EQIA?

Has the public authority satisfactorily responded to the complaint?
Could the policy/matter properly be considered to be affirmative
action to correct disadvantage or combat inequality?

Could the policy/matter properly be considered to be necessary and
desirable to promote social inclusion, target disadvantage, or
otherwise tackle pressing social need?

Is the policy/matter under consideration due to be
reviewed/discontinued/superseded by the public authority?

Is there a more appropriate form of redress provided by anti-
discrimination legislation?

Is the complainant co-operating with Commission staff?

Any other relevant consideration; for example, where, although the
complainant "claims to be directly affected!, the Committee is not
satisfied that the complainant has a sufficient interest in the alleged
failure to comply with an approved equality scheme.

In the case of paragraph 11 investigations, the Commission will also
consider the potential strategic importance of the potential failure to
comply with the approved scheme.

In the case of paragraph 10 investigations, the complainant will be
given the opportunity to respond to a decision not to investigate. Any
comments received will be communicated to the Investigations
Committee which will review its original decision on the basis of any
representations made.

42



Full Investigation

5.16

5.17

5.18

The Commission will adopt an inquisitorial approach to complaint
investigation to allow both the complainant and the public authority to
fully set out any information they wish to put forward, and to gather
necessary information. This approach should enable both sides to
consider together how to resolve the issue. An investigation will focus
on the question of whether there has been a failure to comply with an
approved equality scheme, as alleged in the original complaint.

In the course of an investigation, the Commission may seek the views
of relevant interest groups with particular expertise in the area or other
public authorities in the same sector, particularly if the matter is
complex or technical.

Following such an investigation the Investigations Committee will draft
a report on the basis of the evidence collected which will set out the
facts established by the investigation. If it considers that there has
been a failure to comply with an approved scheme, the Investigations
Committee can include a "recommendation for action by the public
authority! and a "reasonable time scale for implementation!.

Relevant parties will be given a copy of the draft report and given an
opportunity to contest any of the facts included in it, any conclusions
drawn on the public authority!s alleged failure to comply with the
approved scheme and any recommendations and time scales for
action.

Any responses received will be considered by the Investigations
Committee which will draw up its final report including any
recommendations and time scales for action. The final report will be
submitted to the full Commission for approval.

A copy of the report will be sent to the public authority concerned, the
Secretary of State and the complainant. A copy of the report is also
sent to the Assembly.

If a report recommends action by the public authority, and the
Commission considers that the action is not taken within a reasonable
time, the Commission may refer the matter to the Secretary of State,
who may give directions to the public authority in respect of the matter.
Schedule 9 paragraph 11(2)-(5)
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5.19 If the public authority is a Government Department, the Secretary of
State does not have the power to issue directions but the Commission
has discretion to lay the report before Parliament and the Assembly.

Schedule 9 paragraph 12(5)

44



Section 1 Form of an Equality Scheme

11

The equality scheme is an important document. It is both a statement
of the public authority!s commitment to fulfilling the statutory duties and
a plan for their performance. The scheme must be in written form and
must be both comprehensible and accessible. In particular, the
scheme should be available on request in formats such as Braille, disk,
audiocassette and in minority languages. Public authorities must
ensure that systems are in place to ensure that the scheme is available
in such accessible formats in a timely fashion. Specific consideration
should also be given to how best to communicate the scheme to young
people and people with learning disabilities.
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Section 2 Key Terms and Concepts

Promotion of equality of opportunity

2.1

2.2

2.3

2.4

The promotion of equality of opportunity entails more than the
elimination of discrimination. It requires proactive measures to be
taken to secure equality of opportunity between the groups identified in
Section 75 (1). The equality duty should not inhibit action to counter
disadvantage among particular sections of society & indeed such action
may be an appropriate response to redressing inequalities of
opportunity. There should therefore be no conflict with affirmative
action or positive action to counteract disadvantage or accommodate
difference. Likewise there should be no conflict with specific policy
initiatives such as New Targeting Social Need (New TSN), including the
Promoting Social Inclusion (PSI) initiative.

The statutory duty under Section 75 (1) of the Act requires public
authorities in carrying out their functions relating to Northern Ireland, to
have due regard to the need to promote equality of opportunity: &

(a) between persons of different religious belief, political opinion,
racial group, age, marital status or sexual orientation;

(b) between men and women generally;

(c) between persons with a disability and persons without; and

(d) between persons with dependants and persons without.

Discrimination of various kinds is already prohibited under the various
anti-discrimination statutes listed in Appendix 6. The duty imposed by
Section 75 (1) extends to categories of persons not yet covered by
other Northern Ireland or UK anti-discrimination statutes. These are:

# persons of different ages - both the young and the old; and
# persons with and without dependants.

It is therefore important that when considering the impact of policies on
the promotion of equality of opportunity, due regard is given to the need
to promote equality of opportunity for all categories of persons specified
in Section 75 including those in paragraph 2.3 above.
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Affirmative action and positive action

2.5 As stated in paragraph 2.1, the statutory duties require more than the
avoidance of discrimination. Public bodies should actively seek ways to
encourage greater equality of opportunity and good relations through
their policy development such as, for example, the kind of measures
taken under fair employment and treatment, sex discrimination, race
relations, and disability discrimination legislation.

2.6 It was made clear in the parliamentary debate on the legislation that the
statutory duty concerning equality of opportunity does not inhibit action
to counter disadvantage among particular sections of society. As Mr.
Murphy, the responsible Government Minister, made clear in the House
of Commons:

I[Section 75] in no way calls into question the ability of public
authorities to take affirmative action in appropriate cases to correct
disadvantage. Affirmative action in appropriate circumstances is an
important method of combating inequality, and it is our firm intention
that that should remain so. The clause does not call that into question,
and does not render unlawful what would be lawful affirmative action
under current anti-discrimination legislation. Furthermore, [Section

75] means that public authorities are bound to have regard to the
need for affirmative action when considering their duty under the
clause!. (Commission emphasis)

House of Commons, Official Report, 18 November 1998, cols. 1069-
1070 (Mr. Murphy).

Targeting disadvantage and social need

2.7 There should be no conflict with specific policy initiatives to target
disadvantage and social need such as New Targeting Social Need
(New TSN) including the Promoting Social Inclusion (PSI) initiative. In
the House of Lords, Lord Dubs referred to the relationship between the
statutory duty and New TSN:

I'The obligation relates to equality of opportunity, not equal treatment,
so it is hard to see an incompatibility between it and addressing
disadvantage among women, Travellers, or people with disabilities.
The Government are fully committed to tackling disadvantage wherever
it is found through major policies such as Targeting Social Need,
recently re-launched. The statutory obligation will not constrain or
hamper such initiatives.! (Commission emphasis)

House of Lords, Official report, 26 October 1998, Lord Dubs.
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Functions and policies

2.8 The duties imposed by Section 75(1) and (2) on a public authority are

2.9

that lin carrying out its functions relating to Northern Ireland#it must
have due regard to the need to promote equality of opportunity: -

(@) between persons of different religious belief, political opinion,
racial group, age, marital status or sexual orientation;

(b) between men and women generally;

(c) between persons with a disability and persons without; and

(d) between persons with dependants and persons without.

Without prejudice to these obligations, a public authority is also
required, in carrying out its functions, to have regard to the desirability
of promoting good relations between persons of different religious
beliefs, political opinion or racial group (see Appendix 1).

Schedule 9 of the Northern Ireland Act 1998 (the Schedule) deals with
enforcement of the statutory duties. Paragraph 4 (1) of the Schedule
specifies that the overarching purpose of an equality scheme is

"to show how the public authority proposes to fulfil the duties

imposed by Section 75 in relation to the relevantf  unctions.!

Functions

2.10 According to Section 98(1) of the Act, $functons% includespowers

and duties! and is of wide import. The expression $carrying ou% also
embraces a wide range of activity. For example, a health authority is
carrying out its powers, duties and other functions not just when its
employees are performing surgical procedures but also when it is
recruiting nursing or medical staff to perform the procedures and
procuring the equipment and facilities to enable them to do so.
However, the new duties only apply where the public authority is
carrying out its functions "relating to Northern Ireland!.
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Policies

2.11

2.12

2.13

2.14

Paragraph 4 (2) of the Schedule specifies particular elements that an
equality scheme must contain. In particular Paragraphs 4 (2) (b) and
(c) of the Schedule require a scheme to state the public authority!s
arrangements for assessing and consulting on the likely impact of its
policies and for monitoring any adverse impact of its policies on the
promotion of equality of opportunity. The content of a scheme will
therefore depend on which policies have to be included in these
exercises.

With regard to policies , three particular points should be noted. First,
policy is a broad, inclusive term. A policy is defined in the New Oxford
Dictionary of English as:

$a course or principle of action adopted or propose dbya
government, party, business or individual%.

In the present context, the term policies covers all the ways in which
an authority carries out or proposes to carry out its functions relating
to Northern Ireland. As has been indicated above (paragraph 2.10), an
authority!s employment and procurement policies are an integral aspect
of the way in which an authority carries out its functions. Accordingly,
the scheme must cover the arrangements for assessing the impact of
such policies. Policies include unwritten as well as written policies.

Secondly, the policies referred to in the Schedule are not just policies
on the promotion of equality of opportunity. It is the likely impact (on
the promotion of equality of opportunity) of any of the authority!s
policies that has to be assessed. As Lord Dubs stated in the House of
Lords during the course of the debate on the Bill:

ITo clarify the position, | should state that it is the Government%s
intention that impact assessments should relate to the general run of a
public authority%s policies.lt is not intended that the assessment
should be restricted only to policies aimed at prom oting equality
of opportunity!.  (Commission emphasis)

House of Lords, Official report, 11 November 1998, col.814 (Lord
Dubs).
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2.15 Thirdly, most policies are not static, but dynamic. Policies are often
reviewed and amended, or the way they are implemented changes, in
response to new situations. A change to a policy must be screened for
impact on equality of opportunity in the same way as the original,
existing or new policy, that is, by applying the four screening criteria
and consulting, as set out in Section 4, sub section 3 (a)(ii).
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Section 3  Key Elements of an Equality Scheme

Schedule 9 of the Act specifies that an equality scheme must show:

&how the public authority proposes to fulfil the duies imposed by
Section 75 in relation to the relevant functions&
Schedule 9 paragraph 4(1)

The Schedule specifies particular elements that a scheme must contain
without being exhaustive. The key elements of a scheme that are listed
below are particularly important. The scheme must include:

1. ageneralintroductory statement specifying the purpose of the scheme
and the public authority!s commitment to the statutory duties; this
statement of commitment must be signed by the Chair and the Chief
Executive of the public authority;

2.  the authority!ls arrangements for assessing its compliance with the
Section 75 duties and for consulting on matters to which a duty under
that section is likely to be relevant;

Schedule 9 paragraph 4 (2)(a)

3.  the authority!s arrangements for assessing and consulting on the
impact of policies adopted or proposed to be adopted on the promotion
of equality of opportunity;

Schedule 9 paragraph 4 (2)(b)

4.  the authority!s arrangements for monitoring any adverse impact of
policies adopted by the authority on the promotion of equality of
opportunity;

Schedule 9 paragraph 4 (2)(c)

5. the authority!s arrangements for publishing the results of equality
Impact assessments and of monitoring for any adverse impact of
policies adopted by the authority on the promotion of equality of
opportunity;

Schedule 9 paragraph 4 (2)(d)

This must include a commitment to including in the published results of
an equality impact assessment:

a statement of the aims of the policy to which the assessment
relates;
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10.

11.

12.

details of any consideration given by the authority to measures which
might mitigate any adverse impact of that policy on the promotion of
equality of opportunity; and

details of any consideration given by the authority to alternative
policies which might better achieve the promotion of equality of
opportunity.

Schedule 9 paragraph (9)(1)

a commitment, that in making any decision with respect to a policy
adopted or proposed to be adopted by it, that the public authority shall
take into account any equality impact assessment and consultation
carried out in relation to the policy;

Schedule 9 paragraph 9 (2)

the authority!s arrangements for training staff on issues relevant to the
duties;
Schedule 9 paragraph 4 (e)

the authority!s arrangements for ensuring, and assessing, public access
to information and to services provided by the authority;
Schedule 9 paragraph 4 (f)

the authority!s timetable for measures proposed in the scheme;
Schedule 9 paragraph 4 (3)(b)

details of how the scheme will be published;
Schedule 9 paragraph 4 (3)(c)

the authority!s arrangements for dealing with complaints arising from a
failure to comply with the scheme; and
Schedule 9 paragraph 10

a commitment to conducting a review of the scheme within five years of
its submission to the Equality Commission and to forwarding a report of
this review to the Equality Commission.

Schedule 9 paragraph 8 (3)

54



Section 4 What Should Each Element of the Scheme
Include?

In this section the Commission provides more detailed guidelines on the
content of the key elements of an equality scheme listed in Section 3.

1. A general introductory statement specifying the purpose of the
scheme and the public authority"s commitment to the statutory
duties.

This must include at least the following:

1(a) an outline of the statutory duties and the purpose of the scheme. This
must specify that the scheme will relate to how the public authority
carries out all its functions, powers and duties relating to Northern
Ireland (based on the Guidelines at paragraphs 2.8 - 2.15 above);

1(b) an introductory statement of commitment to the statutory duties from
the Minister and Permanent Secretary in the case of Government
departments or the Chairperson and Chief Executive in the case of
other public authorities to show that there is top level commitment to
the effective implementation of the statutory duties;

1(c) a commitment to the allocation of necessary resources (in terms of
people, time and money) to ensure that the statutory duties are
complied with and that the equality scheme can be drawn up and
implemented effectively, and on time;

1(d) a commitment to ensuring that there are effective internal
arrangements in place to ensure that the duties are effectively complied
with and for monitoring and reviewing progress;

1(e) a commitment to the development and delivery of a planned
programme of communication and training on the equality scheme.
Further detail on this is required as a specific element of the scheme
(see (7) below).
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2(a)

2(b)

An outline of how the public authority intends t 0 assess its
compliance with the Section 75 duties and for consu Iting on
matters to which a duty under that section is likel y to be relevant.
Schedule 9 paragraph 4 (2)(a)

This must include at least the following five parts:

(a) an outline of internal arrangements;

(b) a commitment to conducting an annual review of progress;

(c) details of arrangements for consultation;

(d) a list of those to be included in consultation on matters relating to
the duties; and

(e) a list of those to be consulted on the equality scheme.

An outline of the internal arrangements for dealing with and reporting
on the statutory duties and a point of contact for those affected by it.
Clear lines of responsibility must be established within each public
authority to ensure the effective implementation of the statutory duties.
This will require consideration of whether any structural or
organisational changes are needed to draw up the equality scheme and
subsequently to monitor and review its implementation & for example,
by designating primary responsibility to a specific senior member of
staff or high level policy unit. It will be for each public authority to
decide on how to proceed to ensure optimum effectiveness.

As part of the corporate planning process, objectives and targets
relating to the statutory duties should be built into corporate and annual
operating plans. These should be reflected at all levels of strategic
planning within the organisation including staff objectives and annual
plans. Progress on meeting objectives relating to the statutory duties
should be monitored and reported upon at the most senior level within
the organisation on a quarterly basis. A formal report of progress
should be included in the authority!s annual report or review. Staff
performance should be monitored and reviewed through performance
review arrangements.

A commitment:

# to conducting an annual review of progress made n implementing
the arrangements specified in the equality scheme and in complying
with the statutory duties;
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# to forwarding a report of this review to the Equdity Commission by
31% July in each year; and

# to liaising with the Equality Commission with a vew to ensuring that
such progress is maintained.

2(c) Details of how consultation on matters relating to the duties will be
carried out including the authority!s arrangements for ensuring that
consultation is timely, open and inclusive.

Consultation enables an assessment to be made of the views of those
who are affected by policy decisions or by the design of services. It
can help authorities to become aware of issues and problems which
policies may pose for various groups and which the organisation might
not otherwise discover. Consultation provides an important means of
enabling those who may be adversely affected by public policy to
participate in the process of policy making.
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Guiding Principles on Consultation

Approaches to consultation will vary, but the equality scheme must
include the public authority!s commitment to carrying out consultations
in accordance with the following seven Guiding Principles:

# consultation with groups and individuals should kegin as early as
possible;

# consideration must be given to which method of cansultation is most
appropriate in the circumstances. Consideration should be given as
to whether face-to-face meetings, small-group meetings, focus
groups, discussion papers with the opportunity to comment in
writing, questionnaires, or internet discussions are best;

engagement with affected groups or umbrella groups to identify how
best to consult or engage with stakeholders is recommended;

# the accessibility of the language and the formatof information must
be considered to ensure that there are no barriers to the consultation
process. Information should be available on request in accessible
formats for example Braille, disk, and audiocassette and in minority
languages to meet the needs of those who are not fluent in English.
Public authorities must ensure that systems are in place to ensure
that information is available in such accessible formats in a timely
fashion. In addition, specific consideration should be given to how to
best communicate information to young people and those with
learning disabilities;

# specific training should be considered to ensurethat those
facilitating consultations have the necessary skills to communicate
effectively with consultees;

# adequate time should be allowed for groups to corsult amongst
themselves as part of the process of forming a view. The
Commission recommends a period of at least two months for
consultation exercises;

# appropriate measures should be taken to ensure ful participation in
any meetings that are held. Different groups have different needs
and may have different customs. Public authorities will need to
consider the time of day, the appropriateness of the venue, in
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2(d)

2(e)

particular whether it can be accessed by those with disabilities, how
the meeting is to be run, the use of appropriate language, whether a
signer is necessary, and the provision of childcare. Public authorities
should recognise and in good faith meet access related costs; and

# information should be made available to ensure meaningful
consultation. This should include relevant quantitative and
qualitative data and other documentation such as consultants!
reports.

A list of those to be included in consultation on matters relevant to the
duties; it will be for the public authority to decide whom it will consult
and a list should be included within the scheme. The list should include
the Equality Commission, the Community Relations Council, and
voluntary, community and trades union groups and organisations
representing the various categories included in Section 75. It should be
made clear that the list is not exhaustive and that it may be amended in
the light of experience.

It should be noted that the Commission must be consulted as part of a
public authority!s consultation programme, whether the consultation is
on an equality scheme, screening exercise or equality impact
assessment.

A list of those to be consulted on the equality scheme. Once a draft
equality scheme has been prepared, and before submitting it to the
Equality Commission, a public authority is required to consult, in
accordance with any directions given by the Commission, with:

# representatives of persons likely to be affectedby the scheme; and
# such other persons as may be specified in the diections.
Schedule 9 paragraphs 5(a) and (b)

The scheme submitted to the Equality Commission must specify with
whom the public authority has consulted in relation to the draft scheme,
the substance of the comments received, and the response by the
public authority to those comments.

While reserving the right to give particular directions to individual

authorities, the Equality Commission!s general directions on
consultation on draft equality schemes are as follows:-
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The public authority shall consult:

# the Equality Commission; and

# other public authorities and voluntary, community, trades union and
other groups who have a legitimate, particular interest in the work of
the public authority and/or the impact of the authority!s policies on
equality of opportunity and good relations.

The purpose of consultation at this stage is, in particular, to enable
those likely to be affected to indicate in the course of consultations
whether they consider that:

# the arrangements included in the equality schemehave taken full
account of requirements relating to training, publication of
information and access to information and services;

# the list of those to be consulted and the arrangements for
consultation fully meet their needs;

# the public authority!s arrangements for assessingand consulting on
the impact of policies on the promotion of equality of opportunity
(see (3) below) fully meet their needs;

# the timetables included in the scheme (see (9) bdow) are
appropriate.
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3(a)

The authority"s arrangements for assessing and ¢ onsulting on the
impact of policies adopted or proposed to be adopte d on the
promotion of equality of opportunity.

Schedule 9 paragraph 4 (2) (b)

This section of the equality scheme includes three parts. It must:

(a) specify the authority!s procedure for screening;

(b) specify the authority!s arrangements for consulting on the likely
impact of policies; and

(c) specify a timetable for undertaking equality impact assessment.

Specify the public authority!s procedure for identifying those of its
policies that will be subject to a full equality impact assessment and
how these will be prioritised. This is known as screening. Its purpose is
to identify those policies that are likely to have a significant impact on
equality of opportunity so that greatest resources can be devoted to
these. It requires a systematic review of existing and proposed
policies.

Screening of existing policies is an important part of initial development
of an equality scheme. Once a scheme is approved and in place, all
new policies must also be screened to see if an equality impact
assessment is required.

In deciding what constitute policies for the purpose of this review, public
authorities should draw on the guidance on functions and policies
included in Section 2 at paragraphs 2.8 & 2.15. The Commission
wishes to emphasise that policies is a broad inclusive term and covers
all the ways in which a public authority carries out or proposes to

carry out its functions relating to Northern Ireland.

In some cases, the equality of opportunity dimension is central to the
policy in question, or well known to be of particular importance. Other
policies may appear, at first glance, to be devoid of equal opportunity
implications. But it must not be assumed that areas which have been
immune from challenge or question in the past do not have implications
for equality of opportunity. A fresh look must be given to all areas of
existing policy.

The review of policies must be conducted in accordance with the
screening procedure detailed in Section 4 paragraph 3(a)(i).
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3(a)(i)

Screening Procedure

As stated above, the purpose of screening is to identify those policies
that are likely to have a significant impact on equality of opportunity so
that greatest resources can be devoted to these. In order to achieve
this, a systematic review of each policy is required.

A public authority will take the following steps when screening:

#
#

3(a)(ii)

identify all policies, written and unwritten;

internally appraise the significance of equality of opportunity and
good relations for each policy, taking account of the screening
criteria and prioritisation factors detailed below;

produce a list of policies to be subject to equalty impact
assessment, together with a draft timetable for conducting the
assessments. This should take account of the need to join up
equality impact assessments of related policies;

consult with Section 75 groups to seek their views on whether all
policies have been identified, whether all equality impacts have
been identified, and whether they agree with the list of policies to be
subject to equality impact assessment and the proposed timetable;
consider and take account of feedback from the cansultation
exercise; and

provide information to consultees on the conclusons reached
following the initial consultation on screening, on amendments made
to the list of policies, and on the final equality impact assessment
timetable, in a screening report.

Screening criteria

For each policy, the following criteria must be considered:

#

#

Is there any indication or evidence of higher orlower participation or
uptake by different groups?

Is there any indication or evidence that differert groups have
different needs, experiences, issues and priorities in relation to the
particular policy?

Have previous consultations with relevant groups, organisations or
individuals indicated that particular policies create problems that are
specific to them?

Is there an opportunity to better promote equality of opportunity or
good relations by altering the policy or working with others in
government or in the larger community?
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If the answer to any of these four questions is yes, consideration must
be given to whether to subject the policy to the equality impact
assessment procedure. Public authorities must remember that the
statutory duties apply to internal policies (relating to people who work
for the organisation), as well as external policies (relating to those who
are, or could be, served by the organisation).

Notes on Screening Criteria
Evidence

Evidence may be either quantitative or qualitative, or both. Evidence
may indicate that there are equality impacts associated with a policy or
that there are not. The absence of evidence or indicators does not
mean that there is no impact on equality. Arrangements must be made
to obtain relevant information, whether quantitative or qualitative, so
that an authority can clearly demonstrate why a policy is screened in for
Impact assessment or screened out as not requiring an equality impact
assessment.

Evidence may include information from the public authority!s own
information management systems, including service monitoring and
complaints handling systems, or from engagement in research, surveys
or consultation exercises. Information to help assess the equality
impact of a policy may also be sourced from commissioned research or
from research produced by other public authorities, representative
groups, umbrella groups, and trades unions or universities. In the
absence of researched information there may be anecdotal evidence,
feedback from service users and affected groups or ongoing
experience within the authority, which may indicate equality impacts.

Consultations

These may be any consultations undertaken, for example, in relation to
service provision and service development, customer satisfaction, best
value and good practice reviews. Consultation exercises on previous
equality impact assessments, or those undertaken by other public
authorities within the same sector may also be useful.
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Opportunities to Better Promote Equality and Good R elations

Public authorities should be alert to the fact that the statutory duties are
positive duties. Whilst the main purpose of screening is to identify
adverse impact, it also offers the opportunity to identify how to better
promote equality of opportunity and good relations. Noting the
Secretary of State!s statement that $Good relationscannot be based on
inequality between different religions or ethnic groups% (see Chapter 2,
paragraph 2.15), the Commission recommends that policies specific to
the promotion of good relations, or which have an impact on good
relations, are 'screened in' for further assessment. The relation
between the two duties is relevant here, as is the need to assess the
equality impacts of good relations policies.

3(a)(iii) Factors to be considered in prioritising policies for equality
impact assessment

Having screened existing policies or new policies using the four criteria
set out above, a view must then be reached on prioritising policies for
equality impact assessment.

Priorities may be established based on factors such as:
social need,;
effect on people!s daily lives;
effect on economic, social and human rights;
significance of the policy in terms of expenditure; and
significance of the policy in terms of strategic importance.

The Equality Impact Assessment procedure is describ ed more

fully in Annex 1, which is part of these Guidelines . The equality
scheme must include a commitment to conducting impa ct
assessments in accordance with this procedure. Further advice

may be found in a separate Commission publication: Practical
Guidance on Equality Impact Assessment.

3(a)(iv) Reporting on Screening

Where the screening exercise has been completed bef  ore
submission of the scheme to the Equality Commission , this section
of the scheme must include details of those policies to be subject to
equality impact assessment. It must also detail which policies
proposed by those consulted as appropriate for impact assessment
have not been included in the scheme submitted to the Equality
Commission and why.
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Where the screening exercise has not been completed before
submission of the scheme to the Equality Commission the scheme
must include:

a commitment to consultation on the screening exercise and details
of who will be consulted (see 3(b) below). This must include relevant
interest groups as well as the Equality Commission, other public
bodies, voluntary, community, trades union and other groups with a
legitimate interest in the matter, including those directly affected by
the policy to be assessed, whether or not they have a direct
economic or personal interest;

the outcome of consultation on the proposed procedure for
screening including details of those consulted; and

a commitment to including a detailed report of the screening
exercise in the annual review report to the Equality Commission as
described at Section 4 (2)(b) above. The report on the screening
exercise should detail which policies will be subject to impact
assessment and which policies proposed by those consulted as
appropriate for impact assessment have not been so included and
why.

3(@)(v) Proposed policies

Likewise, proposed policies must be subject to screening and to
consultation on the outcomes of the screening exercise (see Schedule
9 paragraph 4 (2)(b) ), and those policies identified as having
significant implications for equality of opportunity must be subject to full
impact assessment. The same screening criteria and prioritisation
factors as those identified above should be applied when considering
which new policies should be subject to equality impact assessment.

In the case of proposals for legislation, an assessment of the
implications for the Section 75 duties must be included in any proposal
which seeks Executive Committee approval for the policy to which the
proposed legislation is to give effect, and in the Memorandum
accompanying a Bill which goes to any Committee of the Assembly
considering legislative proposals.
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Consultation on the screening of new and proposed policies helps to
identify those policies that have most impact on equality of opportunity.
It provides an important means of enabling those who may be affected
by public policy to participate in the process of policy making. Public
authorities should therefore provide, at least annually, a list of new and
proposed policies (with summary information on the policy aims) to
consultees, as specified at Section 4, 3(b) below, and in line with the
Guiding Principles on Consultation included in Section 4, 2(c). This list
should identify policies included or excluded for equality impact
assessment through screening. In much the same way that initial
screening exercises helped public authorities to finalise their first
equality impact assessment timetables, asking consultees about new
and proposed policies ensures that those with most significant equality
impact are impact assessed.

The above guidance does not preclude consultation taking place more
frequently if this is appropriate. For example, the volume of new and
revised policies introduced may indicate the need for more frequent
consultation. Similarly, the screening process as detailed in Section 4,
3(a)(i) and (ii) will have internally identified any potential adverse
impact, in which case it would be logical, reasonable and appropriate to
consult with affected groups immediately. When there is ambiguity, the
public authority should consult on whether a new or proposed policy
should be subject to equality impact assessment.

New policies identified for equality impact assessment (and existing
policies newly identified for equality impact assessment) must be
incorporated into the public authority!s EQIA timetable as appropriate to
their priority.

3(b) Specify the authority"s arrangements for consu  Iting on the likely
impact of policies.

This section of the scheme must include a commitment to consult on
the likely impact of policies. The scheme must list those who will be
consulted. This must include relevant interest groups as well as the
Equality Commission, other public bodies, voluntary, community, trades
union and other groups with a legitimate interest in the matter. This
must include those directly affected by the policy to be assessed,
whether or not they have a direct economic or personal interest.
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3(c)

Consultation must be conducted in accordance with the Guiding
Principles detailed in Section 4, 2(c).

Specify a timetable for undertaking equality impact assessments.

Where the screening exercise has been completed bef  ore
submission of the scheme to the Equality Commission , a timetable
for the conduct of equality impact assessments must be

included in the draft scheme that will be subject to consultation. The
timetable arrived at following consultation must be included in the
scheme submitted to the Equality Commission.

Where the screening exercise has not been completed before
submission of the scheme to the Equality Commission , a timetable
for conducting impact assessments must be included as part of the
screening exercise which will be subject to consultation. The timetable
arrived at following consultation must be included in the report of the
screening exercise in the authority!s annual review report to the
Commission as described in Section 4, 2(b).

The authority"s arrangements for monitoring any adverse impact
of policies adopted by the authority on the promoti on of equality
of opportunity.

Schedule 9 paragraph 4(2)(c)

This section must specify how the authority will monitor any adverse
impact of policies. This will involve the collection and analysis of
information. Systems must be put in place to collect both quantitative
and qualitative information. Policies referred to are all policies of the
authority.

Annex 1 of these Guidelines provides further guidance on the
collection and consideration of available data and research and on
monitoring for adverse impact in the future. Advice is also contained in
Section 4 paragraph 3(a)(i) in the Evidence section of Notes on
Screening Criteria, and in the Commission publication, Practical
Guidance on Equality Impact Assessment.
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5(a)

5(h)

The authority"s arrangements for publishing the results of equality
impact assessments and of monitoring any adverse im pact of
policies adopted by the authority on the promotion of equality of
opportunity.

Schedule 9 paragraph 4(2)(d)

This section of the scheme must detail how and where the results of
equality impact assessments and of monitoring adverse impact of
policies will be published. It must:

Detail how and where the information will be published to ensure
equality of access to the information (Schedule 9 paragraph 4(2)(f)).
The format of the published information should be based on the
guidance included at Section 1 of these Guidelines.

Include a commitment that the published information on equality impact
assessments will include:

the aims of the policy to which the assessment relates;
details of any consideration given by the authority to measures
which might mitigate any adverse impact of that policy on the
promotion of equality of opportunity; and
details of any consideration given by the authority to alternative
policies which might better achieve the promotion of equality of
opportunity.

Schedule 9 paragraph (9)(1)

A commitment that in making any decision with re spect to a policy
adopted or proposed to be adopted by it, that the p  ublic authority
shall take into account any equality impact assessm ent and
consultation carried out in relation to the policy.

Schedule 9 paragraph 9 (2)

This is an important commitment and failure to comply with it could lead
to complaints of failure to comply with a scheme.

The authority"s arrangements for training staff on issues relevant
to the duties.
Schedule 9 paragraph 4 (2)(e)

This section of the scheme must:

include a commitment to the development and provision of an
effective communication and training programme on the content of
the equality scheme for all staff; and
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detail a planned programme for the delivery of training.

The communication and training programme must include at least the
following:

effective internal and external communication of the commitment of
the head of the public authority to the statutory duties;

the provision of a copy of the equality scheme to all staff and
awareness training to ensure that they fully understand their role in
implementing the scheme;

more focused training for staff in management roles, and other
specialist staff, such as trainers, lawyers and staff involved in
research and data collection, policy development, service design,
conducting equality impact assessments, consultation, monitoring
and evaluation;

induction training for new staff; and

monitoring and evaluation of training.

The authority"s arrangements for ensuring and assessing public
access to information and to services provided by t he authority.
Schedule 9 paragraph 4 (f)

This section of the scheme must specify how the authority will ensure
that both the information which it disseminates, and the services which
it provides are made accessible in a way which ensures equality of
opportunity. This would include making arrangements for the provision
of information in accessible formats, including non-written formats and
minority languages. It will also require a commitment to monitoring
access to information and services, across all functions, to ensure
equality of opportunity.

The authority"s timetable for measures proposed in the scheme.

This section of the scheme must detail a timetable for the measures
included. Given the importance of the statutory duties, it is important
that the measures are implemented in a timely fashion. For as long as
there is a failure to implement the measures, the authority is at risk of
failing to comply with the statutory duties.
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10.

11.

12.

Details of how the scheme will be published.
Schedule 9 paragraph 4 (3)(b) and (c)

The scheme must be published widely and in a manner that will ensure
equality of access (see Section 1 of these Guidelines). This may
include press releases, prominent advertisements in the press, the
Internet and direct mail shots to groups representing the various
categories in Section 75.

The authority"s arrangements for dealing with compl aints arising
from a failure to comply with the scheme.
Schedule 9 paragraph 10

This section of the scheme should detail a procedure for dealing with
complaints including where and how complaints may be raised and a
timetable for responding.

A commitment to conducting a review of the scheme w ithin five
years of its submission to the Equality Commission and to
forwarding a report of this review to the Equality Commission.
Schedule 9 paragraph 8(3)

This review is a formal review of the scheme to evaluate its
effectiveness in meeting the public authority!s statutory duties. (Itis
therefore different to the annual review of progress on the
implementation of the measures in the scheme described in

Section 4, paragraph 2 (b)). If the scheme is not effective a revised
scheme may be required. The Commission will produce guidance on
how schemes should be reviewed after experience of the operation of
the legislation.
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Annex 1 Procedure for Conduct of Equality Impact

Assessments

The Commission considers that equality impact assessment requires seven
separate elements:

1.

2.

Defining the aims of the policy

Consideration of available data and research

Assessment of impacts

Consideration of:

#measures which might mitigate any adverse impact; and

# alternative policies which might better achieve the promotion of

equality of opportunity

Consultation on the actual impact of existing policies and the likely
impact of proposed policies

Decision by public authority and publication of report on results of
equality impact assessment

Monitoring for adverse impact in the future and publication of the
results of such monitoring.

Each of these elements is considered in more detail below.
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11

2.1

Defining the aims of the policy

At the beginning of an EQIA, it is important to spend time determining
the aims of the policy. This is the foundation stage in the development
of an EQIA and should therefore be afforded due attention. The policy
aim is the focal point defining the public authority!s intended outcomes,
in terms of results and visible effects ultimately on members of the
public, and will guide the subsequent development of an EQIA.

Consideration of available data and research

Public authorities will need to consider how they will collect the
information which will enable them to make a judgment of the extent of
impact on the nine equality categories. The Commission encourages
public authorities to work collectively on this. For example authorities
operating within the education or health and social services sectors
may wish to work together both to ensure the most effective and
efficient use of public resources and to access the optimum information.
Likewise, information available within the public sector should be made
available to those likely to be affected by policies to enable them to be
fully informed of the basis on which decisions are made. The following
guidance outlines the approach to be adopted at this stage:

collect and analyse existing quantitative data by relevant equality
category as a minimum base from which to judge outcomes;

use qualitative or evaluative research or information gathered by
government and bodies such as voluntary, community and trade
union organizations;

identify gaps in available information for equality categories and
where more detailed data are needed take steps in order to have
the optimum information on which to consult and base subsequent
decisions;

if necessary, commission new data (qualitative or quantitative). As

outlined above co-operation within and between sectors should be
considered; and
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3.1

3.2

3.3

relevant, reliable and up-to-date information is essential. Statistics
alone do not provide reasons or explanations for differences. Public
authorities must therefore institute a system of information gathering
across all nine equality categories to supplement available statistical
and qualitative research. While the collection of relevant data is
important, public authorities must be aware that particular issues of
sensitivity and confidentiality may arise in relation to disability,
sexual orientation and political opinion. Public authorities must
recognise the particular benefit of discussion and information
gathering with groups representing people with disabilities and of
different sexual orientations, in the absence of extensive data on
these matters, among their employees and recipients of services.

Assessment of impacts

The authority must use the information gathered to decide whether
there is, or is likely to be, a differential impact, whether direct or
indirect, upon the relevant group (or groups).

If an adverse effect on any of those groups can be identified, policy
makers will need to assess whether the policy is unlawfully
discriminatory taking into account that some policies are intended to
increase equality of opportunity by requiring or permitting affirmative or
positive action, or action to redress disadvantages. They will then have
to decide how to ensure that the public authority acts lawfully.

Even if the policy is not unlawful, policy makers need to consider what
to do in light of the adverse impact identified. The following is provided
as guidance by the Commission:

a policy intended specifically to address the needs of a particular
group may well be justifiable, indeed necessary, in order to promote
equality of opportunity for that group; and

If this is not the case, policy makers must consider whether there is
any alternative measure which would achieve the aim desired
without the differential impact identified. In this context, the
Commission re-emphasises the importance of very careful
consideration of policies which adversely impact on those categories
defined by age (both younger and older people), and persons with
dependants which are not currently covered by anti-discrimination
legislation in Northern Ireland.
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4.1

4.2

Consideration of
Measures which might mitigate any adverse impactan  d
alternative policies which might better achieve the promotion of
equality of opportunity

The consideration of mitigating measures and alternative policies is at
the heart of the EQIA process. Different options must be developed
which reflect different ways of delivering the policy aims. The
consideration of mitigation of adverse impacts is intertwined with the
consideration of alternative policies. Mitigation can take the form of
lessening the severity of the adverse impact.

Ways of delivering policy aims which have a less adverse effect on the
relevant equality category, or which better promote equality of
opportunity for the relevant equality category, must in particular be
considered. Consideration must be given to whether separate
implementation strategies are necessary for the policy to be effective
for the relevant group. The following must be considered:

How does each option further or hinder equality of opportunity?

How does each option reinforce or challenge stereotypes which
constitute or influence equality of opportunity?

What are the consequences for the group concerned and for the
public authority of not adopting an option more favourable to equality
of opportunity?

How will the relevant representative groups be advised of the new or
changed policy or service?

If an economic appraisal is necessary; what are the costs of
implementing each option? Will the social and economic benefits to
the relevant group of implementing the option outweigh the costs to
the public authority or other groups?

Does the public authority have international obligations which would
be breached by, or could be furthered by, each of the options?
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5.1

5.2

5.3

5.4

Consultation on the actual impact of existing po licies and the
likely impact of proposed policies

An equality impact assessment requires consultation. Consultation
must be carried out with relevant interest groups as well as the Equality
Commission, other public bodies, voluntary, community, trade union
and other groups with a legitimate interest in the matter. Consultation
should also include those directly affected by the policy to be assessed,
whether or not they have a personal interest (detailed in the Equality
Scheme, see Section 4 paragraph 3(b)). Consultation should be timely,
open and inclusive, and conducted in accordance with the Guiding
Principles detailed in Section 4 paragraph 2(c).

The method by which the public authority chooses to conduct
consultation at this stage must ensure a fair opportunity to present
pertinent information and to provide the public authority with a sound
basis for decision, without rendering decision making by the public
authority unmanageable. It will be important to ensure that necessary
time and resources are dedicated to the consultation process to
encourage and maximise participation particularly by marginalised
groups.

Wide awareness raising of the consultation exercise is essential to
inform the public and relevant groups about the policy being assessed,
and to invite comments on it. This may include press releases,
prominent advertisements in the general press and specialist press of
affected groups, the Internet and direct invitations to groups which are
likely to be interested in and able to represent interests and views
which would otherwise be inadequately represented.

The information used by the public authority in assessing the impact of
the policy must be made available on request to those consulted. This
will include any quantitative and qualitative data and other
documentation such as consultants' reports. In making information
available it will not be sufficient or appropriate for a public authority to
state that no data are available and therefore no impact or adverse
impact has been identified.
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6.1

6.2

6.3

7.1

Decision by public authority & publication of re port on results of
Equality Impact Assessment

The legislation requires that in making any decision with respect to a
policy adopted or proposed to be adopted by it, the public authority
shall take into account any Equality Impact Assessment and
consultation carried out in relation to the policy (Schedule 9 paragraph
9 (2)). A commitment to this is included within Equality Schemes (see
Section 3 paragraph 6). It is therefore essential that the public authority
fully complies with this commitment. Clear evidence of the
consideration of mitigation of impacts must be apparent, and details of
mitigation and plans for its implementation must be included in the final
recommendations presented during decision making. Justifications
must be given if these alternatives have not been accepted.

On occasions the EQIA process may lead a public authority to
conclude that the existing policy is appropriate and no opportunities
exist to better promote equality of opportunity. However, this conclusion
is in itself a decision on the policy and must be made by the public
authority, with top level involvement, and arrangements for future
monitoring planned and agreed.

The legislation (Schedule 9 paragraph 9) requires public authorities to
publish a report on the results of Equality Impact Assessments. The
equality scheme must detail both how and where the report on EQIA
results will be published (see Section 3 paragraph 5). It is therefore
essential that this commitment is fully adhered to.

Monitoring for adverse impact in the future and publication of the
results of such monitoring

A system must be established to monitor the impact of the policy in
order to find out its effect on the relevant groups and sub groups within
the equality categories. The results of ongoing monitoring must be
reviewed on an annual basis. The public authority is required to publish
the results of this monitoring (Schedule 9 paragraph 4 (2)(d)). The
results of monitoring must be included in the public authorities annual
review on progress to the Equality Commission. The Equality Scheme
must specify how and where such monitoring information will be
published (see Guide Section 3 paragraph 5). It is therefore essential
that monitoring is carried out in a systematic manner and that the
results are widely and openly published.
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7.2

If the monitoring and analysis of results over a two year period show
that the policy results in greater adverse impact than predicted, or if
opportunities arise which would allow for greater equality of opportunity
to be promoted, the public authority must ensure that the policy is
revised to achieve better outcomes for the relevant equality groups.
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Appendix A Glossary of Terms

Adverse Impact

Where a Section 75 category has been affected differently by a policy and
the effect is less favourable, i.e. adverse. If a policy has an adverse impact
on a Section 75 category a public authority must consider whether or not the
adverse impact is unlawfully discriminatory. In either case a public authority
must take measures to redress the adverse impact, by considering mitigating
measures and/or alternative ways of delivering the policy.

Consultation

In the context of Section 75, consultation is the process of asking those
affected by a policy (i.e. service users, staff, the general public) for their
views on how the policy could be implemented more effectively to ensure
equality of opportunity across the 9 groups. Different circumstances will call
for different types of consultation. Consultations could, for example, include
meetings, focus groups, surveys and questionnaires.

Differential Impact

Differential impact occurs where a Section 75 group has been affected
differently by a policy. This effect could either be positive, neutral or negative.
A public authority must make a judgement as to whether a policy has a
differential impact and then it must determine whether the impact is adverse,
based on a systematic appraisal of the accumulated information.

Direct Discrimination
Direct discrimination consists of treating a person less favourably than others
are or would be treated in the same circumstances. Direct discrimination
may arise, for example, if a public authority has:
a policy which precludes giving grants to certain religious groups; or
a policy to charge only a certain racial group a deposit for use of
facilities to cover damages.

A similar formula is used - in the Fair Employment and Treatment (NI) Order
1998, the Race Relations (NI) Order 1997, the Sex Discrimination (NI) Order
1976 (amended 1988) and the Employment Equality (Sexual Orientation)
Regulations (Northern Ireland) 2003 - to describe direct discrimination: that is
the treatment of a person on the grounds of race, his or her sex, religious
belief or sexual orientation etc. less favourably than another person is or
would be treated. The Disability Discrimination Act 1995 however applies
only to persons with a disability. In addition the Disability Discrimination Act
provides that discrimination occurs as a result of unjustified failure to comply
with the duty of reasonable adjustment. The Race Relations Order also
includes segregation as a form of direct discrimination.
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Equality Impact Assessment

The mechanism underpinning Section 75, where existing and proposed
policies are assessed in order to determine whether they have an adverse
impact on equality of opportunity for the relevant groups. EQIAS require the
analysis of both quantitative and qualitative data.

Equality of Opportunity

The prevention, elimination or regulation of discrimination between people on
grounds of characteristics including sex, marital status, age, disability,
religious belief, political opinion, dependants, race and sexual orientation.

The promotion of equality of opportunity entails more than the elimination of
discrimination. It requires proactive measures to be taken to secure equality
of opportunity between the categories identified under Section 75.

Equality Scheme

A document which outlines a public authority!s arrangements for complying
with its Section 75 obligations. An equality scheme must include an outline of
the public authority!s arrangements for carrying out consultations, screening,
equality impact assessments, monitoring, training and arrangements for
ensuring access to information and services.

Good Relations

Although not defined in the legislation, the Commission has agreed the
following working definition of good relations:

Ithe growth of relations and structures for Northem Ireland that acknowledge
the religious, political and racial context of this society, and that seek to
promote respect, equity and trust, and embrace diversity in all its forms.!

Indirect Discrimination
Indirect discrimination traditionally referred to the application of a requirement
or condition equally to persons but which (i) has a disproportionate impact on
a particular group(s), (i) cannot be shown to be justifiable and (iii) has a
detrimental impact on the individual concerned. For example:
a residency requirement in a policy may indirectly discriminate on racial
grounds; or
a policy which requires participation on a full-time basis may indirectly
discriminate against women or those with dependants.
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This definition remains in relation to discrimination based upon colour or
nationality. The law changed in 2003 in respect of religion and belief and
together with the new rules on sexual orientation in 2003 and changes which
occurred in the definition of indirect discrimination on the grounds of sex in
the Sex Discrimination (Indirect Discrimination and Burden of Proof)
Regulations (Northern Ireland) 2001 adopted a new approach. The new rules
under the Employment Equality (Sexual Orientation) Regulations (Northern
Ireland) 2003 and the Fair Employment Order (Amendment) Regulations
(Northern Ireland) 2003 have changed the term "condtion or requirement! in
the above definition with the broader phrase "provision, criterion or practice!,
as existed in the area of sex discrimination. This means that the law will now
cover less formal practices as well. The law used to require that "a smaller
proportion of one group could comply with a requirement etc.! to be proved in
discrimination cases involving indirect discrimination. This has now been
changed and there is less of a reliance on statistical evidence allowing
complaints to be made without such evidence. This change did not however
apply to discrimination cases solely based upon colour or nationality.

Mainstreaming Equality

The integration of equal opportunities principles, strategies and practices into
the every day work of public authorities from the outset. In other words,
mainstreaming is the process of ensuring that equality considerations are
built into the policy development process from the beginning, rather than
being bolted on at the end. Mainstreaming can help improve methods of
working by increasing a public authority!s accountability, responsiveness to
need and relations with the public. It can bring added value at many levels.

Mitigation of Adverse Impact

Where an equality impact assessment reveals that a particular policy has an
adverse impact on equality of opportunity, a public authority must consider
ways of delivering the policy outcomes which have a less adverse effect on
the relevant groups; this is known as mitigating adverse impact.

Monitoring

Monitoring consists of continuously scrutinising and evaluating a policy to
assess its impact on the Section 75 categories. Monitoring must be sensitive
to the issues associated with human rights and privacy. Public authorities
should seek advice from consultees and Section 75 representative groups
when setting up monitoring systems.

Monitoring consists of the collection of relevant information and evaluation of
policies. It is not solely about the collection of data, it can also take the form
of regular meetings and reporting of research undertaken. Monitoring is not
an end in itself but provides the data for the next cycle of policy screening.
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New TSN

In 1991 the Secretary of State launched Targeting Social Need, an initiative
designed to skew resources to those most in need. Following a series of
critical reports the 1998 White Paper "Partnership for Equality! relaunched the
initiative as "New TSN.!

New TSN aims to tackle social need and social exclusion by targeting efforts
and available resources towards people, groups and areas in greatest social
need. It is a principle which runs through relevant spending programmes
across NI Departments and the NIO and which requires efforts and available
programme resources to be skewed towards those objectively defined as
being in greatest social need.

The policy is being advanced through three complementary elements:
tackling unemployment and increasing employability; tackling inequality in
other policy areas such as health, housing and education; and Promoting
Social Inclusion (PSI).

The Promoting Social Inclusion (PSI) element of New TSN involves
Departments working together and with partners outside Government to
identify and tackle factors which can contribute to social exclusion and
undertake positive initiatives to improve and enhance the life and
circumstances of the most deprived and marginalised people in our
community.

This element of New TSN addresses a series of issues, usually requiring a
multi-agency approach, and concentrating on a small number at any one
time. It emphasises prevention, co-ordination and evidence-based decision
making.

Northern Ireland Act

The Northern Ireland Act, implementing the Good Friday Agreement,
received Royal Assent on 19 November 1998. Section 75 of the Act created
the statutory equality duties.

Northern Ireland Human Rights Commission

A statutory body established under Section 69 of the Northern Ireland Act
1998, which works to ensure that the human rights of everyone in Northern
Ireland are fully protected in law, policy and practice.
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OFMDFM

Office of the First Minister and Deputy First Minister, which has responsibility
for co-ordinating the implementation of Section 75 across government
departments.

PAFT

The Policy Appraisal and Fair Treatment (PAFT) Guidelines constituted the
first non-statutory attempt at mainstreaming equality in Northern Ireland in
January 1994. The aim of the PAFT Guidelines was to ensure that issues of
equality and equity informed policy making and activity in all spheres and at
all levels of government. PAFT has now been superseded by Section 75 of
the Northern Ireland Act 1998.

Policy

The formal and informal decisions a public authority makes in relation to
carrying out its duties. Defined in the New Oxford English Dictionary as "a
course or principle of action adopted or proposed by a government party,
business or individual!. In the context of Section 75 the term policies covers
all the ways in which a public authority carries out or proposes to carry out its
functions relating to Northern Ireland. Policies include unwritten as well as
written policies.

Qualitative Data

Qualitative data refers to the experiences of individuals from their
perspective, most often with less emphasis on numbers or statistical analysis.
Consultations are more likely to yield qualitative than quantitative data.

Quantitative Data

Quantitative data refers to numbers, typically derived from either a population
in general or samples of that population. This information is often analysed
by either using descriptive statistics, which consider general profiles,
distributions and trends in the data, or inferential statistics, which are used to
determine "significance! either in relationships ordifferences in the data.

SACHR

The Standing Advisory Commission on Human Rights (SACHR) has now
been replaced by the Northern Ireland Human Rights Commission. SACHR,
as part of their review of mechanisms in place to promote employment
equality and reduce the unemployment differential, recommended that the
PAFT Guidelines should be made a statutory requirement.
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Screening

The procedure for identifying which policies will be subject to a full equality
impact assessment, and how these impact assessments will be prioritised.
The purpose of screening is to identify the policies which are likely to have a
significant impact on equality of opportunity so that greatest resources can be
devoted to improving these policies. Screening requires a systematic review
of existing and proposed policies.

Schedule 9

Schedule 9 of the Northern Ireland Act 1998 sets out detailed provisions for
the enforcement of the Section 75 duties, including an outline of what should
be included in an equality scheme.

Section 75

Section 75 of the Northern Ireland Act provides that each public authority is
required, in carrying out its functions relating to Northern Ireland, to have due
regard to the need to promote equality of opportunity between:-

persons of different religious belief, political opinion, racial group, age,
marital status and sexual orientation;

men and women generally;

persons with a disability and persons without; and

persons with dependants and persons without.

Without prejudice to these obligations each public authority in carrying out its
functions relating to Northern Ireland must also have regard to the desirability
of promoting good relations between persons of different religious belief,
political opinion or racial group.

Section 75 Investigation

An investigation carried out by the Equality Commission, under Schedule 9 of
the NI Act 1998, arising from the failure of a public authority to comply with
the commitments set out in its approved equality scheme.

There are two types of Commission investigation, these are as follows:

1. An investigation of a complaint by an individual who claims to have
been directly affected by the failure of a public authority to comply with
its approved equality scheme.

2. An investigation initiated by the Commission, where it believes that a

public authority may have failed to comply with its approved equality
scheme.
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Appendix 1 Northern Ireland Act 1998, Section 75

Statutory Duty on Public Authorities

75.

(1)

A public authority shall in carrying out its functions relating to
Northern Ireland have due regard to the need to promote equality
of opportunity -

(a) between persons of different religious belief, political opinion,
racial group, age, marital status or sexual orientation;

(b) between men and women generally;
(c) between persons with a disability and persons without; and
(d) between persons with dependants and persons without.

(2) Without prejudice to its obligations under subsection (1), a public

3)

(4)

authority shall in carrying out its functions relating to Northern
Ireland have regard to the desirability of promoting good relations
between persons of different religious belief, political opinion or
racial group.

In this section $public authority% means -

(a) any department, corporation or body listed in Schedule 2 to
the Parliamentary Commissioner Act 1967 (departments,
corporations and bodies subject to investigation) and
designated for the purposes of this section by order made by
the Secretary of State;

(b) any body (other than the Equality Commission) listed in
Schedule 2 to the Commissioner for Complaints (Northern
Ireland) Order 1996 (bodies subject to investigation);

(c) any department or other authority listed in Schedule 2 to the
Ombudsman (Northern Ireland) Order 1996 (departments
and other authorities subject to investigation);

(d) any other person designated for the purposes of this section
by order made by the Secretary of State;

Schedule 9 (which makes provision for the enforcement of
the duties under this section) shall have effect.
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(5) In this section -

$disability% has the same meaning as in the Disaliiy
Discrimination Act 1995; and

$racial group% has the same meaning as in the Rac®&elations
(Northern Ireland) Order 1997.
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Appendix 2  Northern Ireland Act 1998, Schedule 9
Equality: Enforcement of Duties

The Equality Commission

1. The Equality Commission for Northern Ireland shall -

(@) keep under review the effectiveness of the duties imposed by
Section 75;

(b) offer advice to public authorities and others in connection with
those duties; and

(c) carry out the functions conferred on it by the following provisions
of this Schedule.

Equality Schemes

2. (1) A public authority to which this sub-paragraph applies shall,
before the end of the period of six months beginning with the
commencement of this Schedule or, if later, the establishment of
the authority, submit a scheme to the Commission.

(2) Sub-paragraph (1) applies to any public authority except one
which is notified in writing by the Commission that that sub-
paragraph does not apply to it.

3. (1) Where it thinks appropriate, the Commission may -

(a) request a public authority to which paragraph 2(1) does not
apply to make a scheme;

(b) request any public authority to make a revised scheme.

(2) A public authority shall respond to a request under this paragraph
by submitting a scheme to the Commission before the end of the
period of six months beginning with the date of the request.
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4.

(1)

(2)

3)

(4)

A scheme shall show how the public authority proposes to fulfil
the duties imposed by section 75 in relation to the relevant
functions.

A scheme shall state, in particular, the authority!s arrangements

(a) for assessing its compliance with the duties under Section 75
and for consulting on matters to which a duty under that
section is likely to be relevant (including details of the
persons to be consulted);

(b) for assessing and consulting on the likely impact of policies
adopted or proposed to be adopted by the authority on the
promotion of equality of opportunity;

(c) for monitoring any adverse impact of policies adopted by the
authority on the promotion of equality of opportunity;

(d) for publishing the results of such assessments as are
mentioned in paragraph (b) and such monitoring as is
mentioned in paragraph (c);

(e) for training staff;

() for ensuring, and assessing, public access to information and
to services provided by the authority.

A scheme shall -

(a) conform to any Guidelines as to form or content which are
iIssued by the Commission with the approval of the Secretary
of State;

(b) specify a timetable for measures proposed in the scheme;
and

(c) include details of how it will be published.

In this paragraph -

$equality of opportunity% means such equality ofportunity as is
mentioned in Section 75(1);

$the relevant functions% means the functions of thpublic authority
or, in the case of a scheme submitted in response to a request
which specifies particular functions of the public authority, those
functions.

Before submitting a scheme a public authority shall consult, in
accordance with any directions given by the Commission -

(a) representatives of persons likely to be affected by the
scheme; and

(b) such other persons as may be specified in the directions.
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(1)

(2)

(1)

(2)
3)

(1)
(2)
3)

On receipt of a scheme the Commission shall -
(a) approve it; or
(b) refer it to the Secretary of State.

Where the Commission refers a scheme to the Secretary of State
under sub-paragraph (1)(b), it shall notify the Assembly in writing
that it has done so and send the Assembly a copy of the scheme.

Where a scheme is referred to the Secretary of State he shall -
(a) approve it;

(b) request the public authority to make a revised scheme; or
(c) make a scheme for the public authority.

A request under sub-paragraph (1)(b) shall be treated in the same
way as a request under paragraph 3(1)(b).

Where the Secretary of State -
(a) requests a revised scheme under sub-paragraph (1)(b); or
(b) makes a scheme under sub-paragraph (1)(c),

he shall notify the Assembly in writing that he has done so and, in
a case falling within paragraph (b), send the Assembly a copy of
the scheme.

If a public authority wishes to revise a scheme it may submit a
revised scheme to the Commission.

A revised scheme shall be treated as if it were submitted in
response to a request under paragraph 3(1)(b).

A public authority shall, before the end of the period of five years
beginning with the submission of its current scheme, or the latest
review of that scheme under this sub-paragraph, whichever is the
later, review that scheme and inform the Commission of the
outcome of the review.
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10.

Duties arising out of equality schemes

(1)

(2)

3)

In publishing the results of such an assessment as is mentioned
in paragraph 4(2)(b), a public authority shall state the aims of the
policy to which the assessment relates and give details of any
consideration given by the authority to -

(&) measures which might mitigate any adverse impact of that
policy on the promotion of equality of opportunity; and

(b) alternative policies which might better achieve the promotion
of equality of opportunity.

In making any decision with respect to a policy adopted or
proposed to be adopted by it, a public authority shall take into
account any such assessment and consultation as is mentioned
in paragraph 4(2)(b) carried out in relation to the policy.

In this paragraph $equality of opportunity% hathe same meaning
as in paragraph 4.

Complaints

(1)

(2)
3)

(4)

If the Commission receives a complaint made in accordance with
this paragraph of failure by a public authority to comply with a
scheme approved or made under paragraph 6 or 7, it shall -

(a) investigate the complaint; or
(b) give the complainant reasons for not investigating.

A complaint must be made in writing by a person who claims to
have been directly affected by the failure.

A complaint must be sent to the Commission during the period of
12 months starting with the day on which the complainant first
knew of the matters alleged.

Before making a complaint the complainant must -
(a) bring the complaint to the notice of the public authority; and
(b) give the public authority a reasonable opportunity to respond.
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11.

Investigations

(1)

(2)

3)

(4)

(5)

This paragraph applies to -
(a) investigations required by paragraph 10; and

(b) any other investigation carried out by the Commission where
it believes that a public authority may have failed to comply
with a scheme approved or made under paragraph 6 or 7.

The Commission shall send a report of the investigation to -

(a) the public authority concerned;

(b) the Secretary of State; and

(c) the complainant (if any).

If a report recommends action by the public authority concerned

and the Commission considers that the action is not taken within
a reasonable time -

(a) the Commission may refer the matter to the Secretary of
State; and

(b) the Secretary of State may give directions to the public
authority in respect of any matter referred to him.

Where the Commission -

(a) sends areport to the Secretary of State under sub-paragraph
(2)(b); or

(b) refers a matter to the Secretary of State under sub-paragraph
(3)(@),

it shall notify the Assembly in writing that it has done so and, in a

case falling within paragraph (a), send the Assembly a copy of the
report.

Where the Secretary of State gives directions to a public authority
under sub-paragraph (3)(b), he shall notify the Assembly in writing
that he has done so.
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12.

Government departments

(1)

(2)

3)
(4)

(5)

Paragraphs 6, 7 and 11(2)(b) and (3) do not apply to a
government department which is such a public authority as is
mentioned in section 75(3)(a).

On receipt of a scheme submitted by such a government
department under paragraph 2 or 3 the Commission shall -

(a) approve it; or
(b) request the department to make a revised scheme.

A request under sub-paragraph (2)(b) shall be treated in the same
way as a request under paragraph 3(1)(b).

Where a request is made under sub-paragraph (2)(b), the
government department shall, if it does not submit a revised
scheme to the Commission before the end of the period of six
months beginning with the date of the request, send to the
Commission a written statement of the reasons for not doing so.

The Commission may lay before Parliament and the Assembly a
report of any investigation such as is mentioned in paragraph
11(1) relating to a government department such as is mentioned
in sub-paragraph (1).
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