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Introduction

This paper provides a high level outline of how social care staff, located within the
Health and Social Care Board (HSCB), will contribute to the discharge of the core
functions of the HSCB, its Local Commissioning Groups (LCGs) and the Public
Health Agency (PHA). Consideration is also given to the relationship with the
Business Services Organisation (BSO) with regard to commissioning and

procurement of social care services.

It has been approved by the Modernisation and Improvement Programme Board and
is now free for circulation to HSC staff and other relevant stakeholders. A copy of
the paper will be placed on the Health and Social Care Reform section of the

departmental website - www.dhsspsni.gov.uk/index/hss/rpa-home.htm




Summary of Paper

This paper has been developed by the Social Care Co-ordinating Group within the
Department and sets out how, within the agreed new structures and staffing
arrangements, professional leadership and the relevant skill set and knowledge base
of social care will be provided to deliver both the functions of the Health and Social
Care Board (HSCB) and the Public Health Agency (PHA).

The paper describes the role and responsibilities of the Director of Social Care and
Children/Executive Director of Social Work and his/her Assistant Directors. It
identifies their role in respect of the discharge of the core functions of the HSCB and
the PHA.

Specific governance and commissioning issues relevant to social care provision, in

particular the discharge of statutory functions are outlined within the paper.

The report also highlights the significant role of the voluntary and community sectors
in promoting the health and social wellbeing of the people of Northern Ireland
through direct service provision and the key role of social care in driving forward

partnership working in the procurement of social care services.

Transitional arrangements are outlined in respect of key areas, such as safeguarding
arrangements and discharge of statutory functions and provide assurance on how
these will be managed until the necessary legislative basis, policy guidance and

staffing infrastructure are put in place.

Further information on this document may be obtained from Sean Holland, e-mail
sean.holland@dhsspsni.gov.uk or Tel: (028) 9052 0561.




Foreword

This paper has been developed by the Social Care Co-ordinating Group within the
Department and sets out how, within the agreed new structures and staffing
arrangements, professional leadership and the relevant skill set and knowledge base
of social care will be provided to deliver both the functions of the Health and Social
Care Board (HSCB) and the Public Health Agency (PHA).

The paper describes the role and responsibilities of the Director of Social Care and
Children/Executive Director of Social Work and his/her Assistant Directors. It
identifies their role in respect of the discharge of the core functions of the HSCB and
the PHA, including the discharge of relevant statutory functions.

It also outlines and provides assurance on how transitional arrangements will be
managed in key areas, such as safeguarding arrangements and discharge of
statutory functions, until the necessary legislative basis, policy guidance and staffing
infrastructure are put in place.

Further information on this document or the role of social care in the HSCB and PHA
may be obtained from Sean Holland (sean.holland@dhsspsni.gov.uk).
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1.

A FRAMEWORK FOR THE PROVISION OF PROFESSIONAL SOCIA L CARE

EXPERTISE AND INPUT WITHIN THE NEW HSC SYSTEM

INTRODUCTION

Social care is a significant component of health and social care services and
is represented in all settings, including the acute sector. At any one time, over
190,000 children and adults in Northern Ireland will be relying on services
provided by and through social care. These services are wide ranging
covering a variety of user groups, including children and young people, adults
and older people, some of whom will need community based services,
services delivered within their own homes or in alternative contexts such as
day care, residential care, prisons, schools, hospices etc. Expenditure on
adult social care services (including older people) was £560,420,000 in
2006/07 and an estimated £179,280,000 will be spent on Family and Child
Care Services in 2008/09. This illustrates the significant role that social care
has in the care, support and protection of children and young people,
vulnerable adults and older people in Northern Ireland.

This paper provides a high level outline of how social care staff, located within
the Health and Social Care Board (HSCB), will contribute to the discharge of
the core functions of the HSCB, its Local Commissioning Groups (LCGs) and
the Public Health Agency (PHA). Consideration is also given to the
relationship with the Business Services Organisation (BSO) with regard to
commissioning and procurement of social care services.

BACKGROUND

1 April 2009 will see the beginning of a further range of changes to the health
and social care system in Northern Ireland. These include:

a smaller Department more sharply focused on its responsibilities for
serving the devolved administration, bringing forward legislation, and
determining and periodically reviewing policy, standards, priorities, and
targets;

a streamlined HSCB focused on commissioning, performance
management, service improvement and resource management which
encourage and ensure access to quality, safe and effective health and
social care services that are responsive to need;

dynamic LCGs, as sub-committees of the HSCB, will be expressions of a
devolved approach to commissioning health and social care with the
active involvement of GPs; professionals within social work, public health,
nursing and Allied Health Professionals; other primary care practitioners;
and community representatives;



a PHA to secure continuous improvement in health and social well-being;
tackle inequalities and help realise the shared goal of a better and
healthier future for all our people; and

a new BSO to provide support services to HSC organisations. The BSO
will also support the HSCB and HSC Trusts, as a designated centre of
procurement expertise, and provide assurance on procurement standards
for HSC social care commissioning (HSCB) and procurement (HSC
Trusts).

A new Patient and Client Council providing a strong and independent
voice to represent the views of patients, clients and carers.

The new HSCB and PHA provide the opportunity to secure a strengthened
integrated, holistic approach to planning, commissioning and provision of
health and social care. This will be achieved through the involvement and
combined efforts of health care and social care staff from both the HSCB and
PHA, and other key stakeholders, in the planning and decision making
processes of each organisation.

The relationship between the HSCB and PHA and their internal structures will
therefore need to facilitate and support effective joint working and, specifically,
secure the appropriate input of health and social care staff into the work of
each organisation.

SUMMARY OF SOCIAL CARE INPUT INTO THE RPA PROCES S

The Office of Social Services (OSS) and Directors of Social Care (HSS
Boards) have actively contributed to and participated in the planning and
proposals for the reconfiguration of the HSC system under RPA.

At an early stage in the RPA process, a Social Services Project Team was
constituted which produced a substantive report outlining the diverse roles of
social services including:

improving the social well-being of people in Northern Ireland;
safeguarding children and vulnerable adults; and

discharging a range of statutory functions in respect of children and young
people, older people, people with physical disabilities and sensory needs,
people with learning disabilities and mental health difficulties and carers.

Specific governance and commissioning issues relevant to social care
provision, in particular the discharge of statutory functions were fully detailed
within the paper.

The report also highlighted the significant role of the voluntary and community
sectors in promoting the health and social wellbeing of the people of Northern
Ireland through advocacy services and direct service provision.



Following this report, a social care co-ordinating group was established,
chaired by the CSSO. This group has ensured appropriate representation and
input of social services to MIPB, relevant workgroups and associated work-
streams (Appendix 1) and also ensured contributions and responses to all
relevant papers which have been produced and approved by the MIPB.

This paper collates and summarises the key messages and recommendations
from the suite of papers already produced about how the social care input will,
or may be, secured in both the work of the HSCB and the PHA.

SOCIAL CARE — EFFECTIVE DELIVERY IN THE NEW STRU CTURES
Social care staffing arrangements within the new s tructures

The Director of Social Care and Children/Executive Director of Social Work
(the Director) will be located within the HSCB. The post will carry
responsibility for all matters relating to Social Services through the HSCB’s
commissioning and performance management functions, the PHA’s health
improvement, health protection and commissioning functions as well as
ensuring that the wide range of statutory duties are properly discharged. The
Director will have specific responsibility for engagement with the voluntary and
community sector on behalf of the HSCB.

The Director will be supported by three Assistant Directors at Tier 3, also
located within the HSCB , with responsibility for: Children’s and Family
Services; Services for Older People and Carers; and Mental Health and
Disability Services. Each Assistant Director has lead responsibility to provide
professional advice to secure effective commissioning and performance
management in respect of the full range of services for their specific area,
including arrangements for safeguarding children and vulnerable adults and
the safe and effective discharge of relevant statutory functions. In addition,
each Assistant Director has responsibility for ensuring professional input to
the PHA in respect of relevant population groups and service areas.

The Reform legislation formalises arrangements to ensure professional staff
at Tier 2 level (or Deputy) are represented at a strategic level in both the
HSCB and PHA with attendance and speaking rights.

These arrangements will:
(a) provide professional leadership at a strategic level in the HSCB and PHA,;

(b) ensure effective commissioning, performance management, service
improvement and resource management of social care services;

(c) secure the development and management of regional social care services
to children, young people and their families; adults, older people and
carers; and people with learning disability or mental health problems,
including safeguarding arrangements;



(d) engage with the voluntary and community sectors in the development,
innovation and direct provision of services;

(e) secure professional social care expertise and input into the PHA at a
senior level;

() involve user, carers and the public in the planning, commissioning and
quality assurance of social care services.

The Assistant Directors will be supported by a range of staff at Tier 4. The
exact configuration of these staff will be determined by the Chief Executive of
the new HSCB but they will be required to cover the following areas of
responsibility: Child Protection/Safeguarding; Corporate Parenting; Family
Support, including Children’s Services; Safeguarding Vulnerable Adults;
Mental Health; Learning Disability; Physical Disability; Older People; Carers;
Community and Social Well-being; Social care governance; Social care
workforce development and training.

Specific professional responsibilities of the Executive Director of Social Work
in respect of the discharge of statutory functions and social care governance
include:

- providing professional leadership ensuring high standards of social work
and social care provision;

- submitting to the HSCB for approval the Schemes for the Delegation of
relevant functions (children and adults) to HSC Trusts;

- monitoring, evaluating and quality assuring the provision of social care
services commissioned by the HSCB and in particular the discharge of
statutory functions through inspection, audit and review;

- establishing appropriate monitoring arrangements to assure the HSCB that
HSC Trusts are discharging relevant functions effectively and in
accordance with statutory requirements, departmental circulars and
guidance and, where appropriate, take immediate remedial action;

- establishing and operating an efficient system to ensure effective social
care governance arrangements within the HSCB and to oversee social
care governance arrangements within the Trust. (Job description —
Director of Social Care and Children/Executive Director of Social Work -
2008)

These professional responsibilities are reflected in the job descriptions of
each of the Assistant Director posts in respect of their specific area of
responsibility. This will ensure robust professional arrangements for the
governance and performance management of social care provision generally
and of safe discharge of statutory functions in particular with unbroken lines of
professional accountability from the Trust to the HSCB, and ultimately to the
Department.

To ensure the PHA has access to the relevant social care knowledge base
and skill set at strategic and operational levels, an Assistant Director at Tier 3
will have lead responsibility for the community and social well being agenda.



This will include responsibility for ensuring the relevant social care resource is
available to support collaborative and joint working between the HSCB and
the PHA.

He/she will need to be supported by a small team with relevant expertise and
experience to input to the work of the PHA. These staff may be located in
either the HSCB with dedicated time for PHA work or co-located as a team
with public health colleagues in the PHA.

The detail of these arrangements will be determined by the Chief Executive of
each organization and should reflect a shared commitment of both
organisations to improving health and social wellbeing through effective joint
working between the HSCB and the PHA.

SOCIAL CARE INPUT - THE HSCB
Planning and commissioning

The arrangements for planning and commissioning services are set out in the
Commissioning Framework for Health and Social Care, January 2009. (MIPB
09/09).

The Director and Assistant Directors will provide the professional social care
expertise to inform the commissioning, performance management, service
improvement and resource management functions of the HSCB. As such,
they should be full and active members of commissioning teams at a regional
level with close collaboration and strong links to LCGs and local
commissioning teams.

LCGs will be expressions of a devolved approach to commissioning health
and social care. LCGs will have devolved responsibility for addressing the
needs of their local populations, working within regional policy and strategy
frameworks, available resources and performance targets. They will also
have responsibility for fully integrated commissioning to deliver better health
and social well-being and improve health outcomes for their local populations
as well as reducing health inequalities locally and across the population of
Northern Ireland. Two social work professionals, representing respectively
experience in children’s and adult services, will be active in the membership
of LCGs. (Source: Local Commissioning Groups - An Operating Framework
November 2008 MIPB 135/08) At the same time social care input to shaping
Health Improvement Partnerships with Local Government has been secured.

Effective linkages with the PHA will also be required to ensure the social care
expertise, sited in the HSCB, will be available to input to the PHA
commissioning function as required. Reciprocal arrangements will need to be
in place to ensure relevant professional input from PHA staff is available to
the Director and Assistant Directors to inform their planning and
commissioning work as required, for example, health care input to inform
service plans for looked after children or adults with learning disability and to
ensure discharge of lead professional responsibilities identified in regional



policies and procedures, e.g. Named Doctor and Named Nurse for child
protection as identified in “Co-operating to Safeguard Children”. The model
for achieving this is set out in the MIPB approved paper Health and Social
Wellbeing Function, January 2009 (MIPB 03/09).

Commissioning and performance management of statut ory functions

It is expected that the Director and his/her staff will take the lead on the
commissioning and performance management of statutory functions
supported by commissioning, finance and performance staff in the HSCB and
professional staff from the PHA. This will include the commissioning of
services to support the effective discharge by Trusts of the powers and duties
which have been delegated to them under the the HPSS (NI) Order 1994 and
prescribed as “relevant functions” within the Health and Social Services Trusts
(Exercise of Functions) Regulations (NI) 1994.

“Relevant functions”, more commonly referred to as “delegated statutory
functions”, include all functions under the Adoption (NI) Order1987; the
Disabled Persons (NI) Act 1989; the Children (NI) Order 1995 (with the
exception of the Children’s Services Plan) and the Carers and Direct
Payments Act (NI) 2002 . Specified functions under the HPSS (NI) Order
1972; the Chronically Sick and Disabled Persons (NI) Act 1978 and the
Mental Health (NI) Order 1986 are also included.

The HPSS (NI) Order 1994 requires each Trust to submit to the Board for
approval, a scheme for the exercise by the Trust of the specified relevant
functions. The Board must then submit the scheme for the approval of the
Department. The powers and duties of Trusts in respect of the functions
delegated to them are set out in full in Trusts’ schemes for the delegation of
statutory functions. The arrangements established by Trusts with current HSS
Boards under existing schemes will transfer to the new HSCB .

The Children’s Services Planning arrangements, established in fulfilment of
the requirement under the Children Order that each HSS Board should within
its respective area review the services to support children and young people
and prepare and annually review plans in light of this, will transfer to the new
HSCB and will inform the commissioning of social care services for children
and their families.?

L With regard to the transfer of functions from HSS Boards to the HSC Board, the provisions of
Sections 24 and 27 of the HSC Reform Act will apply. In short these provisions enable functions
exercisable by HSS Boards under statutory provision to transfer to the HSC Board and any reference
in statutory provision or in a document to a HSS Board to be construed as a reference to the HSC
Board. Advice from DSO and the modernisation unit is that these will apply to the schemes for
delegation of statutory functions. There is therefore no legal requirement for new schemes to be
drawn up. Correspondence will be issued from the CSSO to existing Chief Executives and Executive
Directors of Social Work in HSS Boards and HSC Trusts and the Chief Executives (Designate) of the
new Board and Agency advising of these arrangements.

2 As above: Sections 24 and 27 similarly apply to the statutory duties on Boards in respect of
Children’s Services Planning.



The schemes for the delegation of statutory functions establish key principles
to inform the delivery of services and a quality control framework whereby
monitoring and reporting on the discharge of statutory functions is an integral
part of service management within HSC Trusts. Currently, HSS Boards are
required to agree the Trusts’ monitoring arrangements as well as the
information that will be provided and at what intervals. Each Trust must
produce an annual report on how it has discharged its functions in relation to
the full range of social care services. Additionally, Trusts are required to
produce an annual Corporate Parenting Report on the discharge of all
statutory functions relating to children. Boards have a quality assurance role
in relation to the information received. They have the authority to monitor and
evaluate services directly and to require Trusts to provide them with
information on any matter related to the discharge of relevant functions. All of
the monitoring and quality assurance functions of HSS Boards in relation to
the discharge by Trusts of delegated statutory functions under the current
schemes will transfer to the HSCB from 1 April 2009.

The particular professional responsibilities of the Director of Social
Care/Executive Director of Social Work for the quality and safety of the
discharge of the schemes of delegation will need to be supported by
colleagues in the HSCB with overall responsibility for performance
management. Whilst the current schemes are effective until 31 March 2010,
they may be reviewed at any time. A review of the existing schemes is
therefore imminent during the year 2009/2010 and will provide further
opportunity for the HSCB to consider and if necessary strengthen the
monitoring and governance arrangements within Trusts and the role of the
HSCB in relation to these functions.

A detailed explanation of arrangements for the discharge of statutory
functions can be found in Appendix 2. A copy of Circular: HSS (Statutory
Functions) 1/2006: Responsibilities, Accountability and Authority of the
Department of Health, Social Services and Public Safety, Health and Social
Services Boards and Health and Social Services Trusts in the Discharge of
Relevant Personal Social Services Functions to Safeguard and Promote the
Welfare of Children is attached as Appendix 3. The Circular and current
schemes for the delegation of statutory functions will remain valid after the
transition to the new organisational arrangements. Work has begun to amend
the Circular to reflect new powers set out in the Health and Social Care
Reform Act (NI) 2009.



Procurement of Social Care Services —the voluntar  y and community
sectors

A wide range of social care services commissioned by the HSCB through
LCGs will be sub-contracted by HSC Trusts to independent sector (i.e private,
voluntary, community and social enterprise) providers (Procurement of Social
Care by HSC Trusts, January 2009, MIPB 08/09).

A significant level of social care services are provided by the voluntary and
community sector and social enterprises which are well placed at local level to
deliver the flexible and responsive services that are needed with regard to
prevention, early interventions and the provision of support. The social care
‘footprint’ in the voluntary and community sector represents 33.2%° of all
voluntary and community organisations with paid staff (Total = 511
organisations). Approximately 42% of all paid staff (Total no of paid staff =
5951) out of the 511 voluntary and community organisations are employed
within those providing social care services.

The Department currently funds some 89 regional voluntary and community
organisations to assist in the furtherance of Departmental priorities and
objectives. In 2008/09 the Department will award £5.2million to these bodies
through recurrent core funding for central administrative activity and short-
term project funding for innovation and development. The Minister has
agreed that Departmental Core and Project funding will remain within the
remit of the Department to enable a review to be carried out to determine the
way ahead within the context of the new HSC system. This review will take
place in 2009/10.

The RPA presents new opportunities to re-engineer delivery of services.
Within the new approach to local commissioning, opportunities will be
presented for the voluntary and community sector to have increased
involvement in the process. The Department’'s commitment to the voluntary
and community sector is reflected in correspondence from the Permanent
Secretary seeking to ensure arrangements are managed through the
transition period without undue detrimental effect on the sector as a direct
consequence of the RPA change process.

The Department is also committed to implementing and supporting the ethos
of the Partners for Change Strategy (for support of the voluntary and
community sectors) and the Compact between Government and the Voluntary
and Community Sector in Northern Ireland?, in particular, ensuring that due
regard is paid to:

the need to encourage and support more effective and wider-ranging
involvement of voluntary and community sector organisations; and

the need for stability of funding, sustainability and proportionality in relation
to contracting processes.

® The State of the Sector IV (NICVA, 2005)
* HMSO, December 1998



In the context of the work of the HSCB, it will therefore be necessary to
continue to build strategic and operational partnerships with independent
sector providers, including the voluntary and community sectors, in the
development and commissioning/procurement of services to meet health and
social care needs.

With regard to the work of the PHA, voluntary and community organisations
are uniquely placed to make a very significant contribution to its work, for
example in relation to:

targeting health and social inequalities;

tackling social exclusion;

combating discrimination and injustice;

promoting community participation in improving health and social-
wellbeing, especially in disadvantaged communities;

contributing to the improvement of employment opportunities and income
levels of those who are most disadvantaged;

promoting coping skills, strengths and resilience in individuals, families,
and communities;

facilitating engagement individuals and families in their social context;
helping to orient public policies generally towards improving health and
social well-being, building social capital, supporting community; and
ensuring commissioned services have a proper focus on the promotion of
health and social wellbeing through prevention and early intervention.

The need to consult with the voluntary and community sectors has been
systematically built into Service Standards; Health and Social Care
Standards; and the Department’s guidance in relation to Personal and Public
Involvement. Specifically in relation to children’s services, voluntary
organisations are built into the system for Child Care Services (e.g. Sure
Start; Barnardo’s) and protection (e.g. NSPCC). In addition, Children
Services Planning fully integrate voluntary and community sector
organisations as partners in the process to safeguard our children and young
people. This will be enhanced and strengthened under the new arrangements
and with the advent of the Safeguarding Board for Northern Ireland.

Key voluntary and community organisations are also members of the
Regional Adult Protection Forum, (e.g. Help the Aged, NI Mencap NI), which
works to raise awareness of abuse of vulnerable adults, including older
people, and produces regionally agreed procedures and guidance to be
followed in cases of suspected or actual abuse.

The Stakeholder Involvement workstream under RPA is to be sited in the PHA
(Location and management of the regional stakeholder involvement
workstream within the new structures. January 2009 MIPB 02/09). Its aim is
to build a culture of involvement that facilitates networks of stakeholders in
Northern Ireland to contribute to planning and policy making processes.

Given the experience of social care in involving voluntary and community
organisations in the development and delivery of services, it will be important



that this expertise is available to continue to contribute to this important
agenda.

The Director and his/her staff will be key in providing the lead contact function
with the voluntary and community sectors and to drive ahead partnership
working in the procurement of social care services and in fostering their
involvement and building of capacity in the development and provision of
social care services.. As such, the Director will represent the HSCB, acting as
Chair as required by statute and agreement, on a variety of partnership
arrangements with statutory, voluntary and private sector agencies in pursuit
of a collaborative approach in meeting the social care needs of people across
the region. It will be the role of the Director to ensure that PHA staff are
represented in key partnership arrangements such as Children’s Services
Planning and Child Care Partnerships. The Assistant Directors, in turn, will be
responsible for ensuring the engagement of the voluntary and community
sector in the delivery of improved social care services for children, vulnerable
adults, older people and carers, regionally and locally and ensuring
commissioned social care services include a focus on prevention and early
intervention.

Health Improvement Partnerships with Local Government will provide the
mechanism to test how existing key partnership arrangements will be aligned
with Council-led inter-sectoral partnerships and Local Commissioning Groups.

Decision making — regional and local commissioning and procurement
of services.

The Director of Social Care and Children will have a central role within the
decision making structures for regional commissioning of community health
and social care services. He/she will also be required to make a significant
contribution to, and needs to be represented in, the decision making
structures for primary and secondary care and specialist tertiary services
given the significant interfaces and interdependency between these services,
e.g. in the admission and discharge of patients, dealing with the emotional
and psychological components of disability and life threatening illness and the
ongoing need for practical or personal support for patients, service users and
carers.

This will be achieved through:

membership of the Regional Services Group identified in Commissioning
Of Regional Services, November 2008 (MIPB 136/08);

the provision of social work and social care commissioning support and
expertise to LCGs in line with Local Commissioning Groups - An
Operating Framework, November 2008 (MIPB 135/08);

ensuring the provision of social work and social care expertise in the PHA
to:

- ensure social care input to health and social well-being protection and
Improvement strategies;

10



- promote social care strategies in line with government’s social
inclusion and anti-poverty policies and initiatives;

- ensure inter-sectoral partnerships and Local Commissioning Groups
align with other key partnerships, including statutory arrangements
such as Children’s Services Planning;

- ensure that the PHA'’s health protection function benefits from
connectivity to the emergency out-of-hours social work services and
social services emergency response planning;

- promote evidence-based, outcome focused approaches in social work
and social care practice with a focus on prevention and early
interventions;

- support research and development and professional audit in social
care;

- ensure social work and social care input to community empowerment
and development strategies and initiatives;

- ensure social work input to community safety strategies and networks;

- ensure social work and social care expertise informs individual
empowerment and advocacy service strategies and initiatives; and

- to develop and maintain effective voluntary and community sector
networks.

effective relationships with the BSO in relation to the procurement of
social care services (Procurement of Social Care Services By HSC Trusts,
January 2009. MIPB 08/09).

SOCIAL CARE INPUT - THE PHA
Improving health and social wellbeing

Working as they do with a wide range of disadvantaged, marginalised,
excluded and vulnerable groups in society, social work and social care have a
major role to play in tackling the social determinants of ill health and in
promoting and improving the social well-being of the people in the Northern
Ireland. Many members of society experience limited or diminished social
well-being. This may take the form of any one of, or combination of, the
following factors: neglect, abuse, exploitation, lack of meaningful relationships
or engagement in purposeful activity, poverty, poor housing, homelessness,
lack of educational achievement, unemployment, ill health, disability, family or
life circumstances etc. The role of social work and social care is to support,
protect and mediate/advocate on behalf of these individuals, families and
communities in order to improve their social well-being, assist them to make
informed choices and exercise maximum autonomy and control of their lives
and enable them to live their life free from the threat of violence or abuse.

The creation of a single, discrete body with responsibility for the protection
and improvement of health and social well being presents a significant
opportunity to adopt a broader approach to social care provision. Specifically
it should allow for the development of preventative and early intervention
strategies which will positively impact on issues such as mental health, drug
or alcohol abuse, homelessness, safeguarding vulnerable people and children

11



and social isolation. These strategies will complement and reinforce existing
social care service provision in these areas. This will require the combined
efforts of the public and professions and staff from a wide range of voluntary
and community sector organisations, agencies and backgrounds. In particular
it will require effective joint working between staff in the HSCB and the PHA to
ensure a joined-up approach between health and social care staff which will
positively impact on reducing health inequalities and the lack of social
wellbeing.

Examples of opportunities for joint working include:

Improving health and reducing health inequalities within populations
identified by Programme of Care by exploiting the high level of existing
contact by social care staff to deliver health improvement interventions.
For example, improving health care for adults with learning disability in
supported living; acting as a conduit for delivery of key health promotion
messages to at risk groups such as older people; planning and designing
services aimed at prevention and early intervention.

Joint health and social care initiatives to specific groups who experience
significant health inequalities by virtue of their social circumstances. For
example, the homeless population.

Improving the health outcomes for those small groups to whom social
services have specific legal responsibilities. For example, looked after
children.

Ensuring Agency staff are represented in key partnership arrangements.
Utilising public health methodologies to deliver key messages aimed at
delivering behavioural change in relation to child protection and positive
parenting.

Personal and Public Involvement

Social care has a strong tradition of working in partnership with individuals,
families and communities to help them find ways to overcome the problems
they face and to participate fully as citizens in society. The Director and
Assistant Directors within the HSCB have, as part of their professional role, a
responsibility to ‘promote and inform strategies to strengthen and improve
user and carer involvement in the planning, commissioning and evaluation of
social care provision for service users and carers at local and regional levels.

As the Personal and Public Involvement Strategy and Patient/Client
experience sit under the Director of Nursing and Allied Health Professionals
within the PHA, it will be important that the social care expertise and input
contributes to these agendas impacting as they do across every facet of
arrangements for health and social care provision. The Patient and Client
Council (PCC) also have a responsibility to promote public and user
involvement in the design, commissioning and delivery of health and social
care programmes and services.

As such the Director of Social Care and Children and his/her Assistant
Directors should have strong links with the Director of Nursing and his/her

12



Assistant Directors with lead responsibility for these areas and also with the
PCC.

Health protection

In respect of the health protection agenda, social care has traditionally played
a key role in emergency planning and, indeed, has considerable experience in
responding to emergencies and civil contingencies such as major bombing
incidents (Omagh), the Foot and Mouth crisis, flooding in local areas. Social
care services have:

co-ordinated and mobilised responses from statutory, voluntary and
community organisations, including volunteers;

secured alternative accommodation for displaced people;

supported people to receive immediate practical and emotional help;
provided counselling etc.

Social care also has a key role in emergency planning for health related
events, such as pandemic flu. During a pandemic there will be additional
demands on social care services as the volume of people needing support in
the community will increase due to the increased demands on acute hospital
care. All emergency planning therefore needs to include social care to ensure
plans are in place for social care services to respond quickly to effectively
support health care colleagues.

Social care input into PHA

The Director is responsible for providing professional advice to the PHA on all
aspects of social care provision, including emergency planning. This
responsibility is explicitly referenced in the job description for this post. It is
expected the personal objectives of the Director which will form the basis of
his/her annual appraisal, will reflect areas of joint working with the PHA and
the effective provision of social care input to that organisation.

An Assistant Director at Tier 3 will have a lead role for ongoing liaison and
representation of social care and will deputise for the Director as required.

At the same time, responsibility for ensuring professional input to the work of
the PHA will be reflected in the job descriptions of the three Assistant
Directors who will be expected to link with their counterparts in the PHA with
regard to the population group their roles are aligned to. This will involve
information exchange, communication, joint work on specific projects,
appropriate support for the PHA’'s commissioning activity etc. It is expected
these responsibilities will be reflected in the personal objectives of the
Assistant Directors and be included as part of their annual appraisal.

The staffing arrangements at Tier 4 will be key to the success of ensuring the
strategic vision for improving the health and wellbeing of the people of

Northern Ireland is translated into action and delivery at an operational level.
Proposals for how this can be achieved have already been set out in Section
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3 (Social care staffing arrangements within the new structures) and will be for
the Chief Executive of each organisation to agree. However, it is
recommended that a dedicated social care resource is identified and
committed to the work of the PHA to ensure:

An effective social care contribution to the development of strategies for
the improvement and protection of health and social wellbeing;

User and public involvement in the design, commissioning and delivery of
social care services;

An appropriate interface and synergy between social care functions within
the HSCB and the PHA avoiding unnecessary duplication of effort.

TRANSITIONAL ARRANGEMENTS
The Safeguarding Board for Northern Ireland

Although HSS Boards and Trusts have a statutory responsibility for the
protection of children, a multi-disciplinary, interagency approach to this work is
essential. Child protection is a difficult and complex area of work which
requires a shared commitment, effective communication and a focus on
achieving the best outcomes for children. As a result, each HSS Board has
been required under Chapter 4 of Co-operating to Safeguard Children to
develop Area Child Protection Committees (ACPCs) to determine the strategy
for safeguarding children, develop and disseminate policies and procedures.
This key responsibility will be assumed by a statutory, independently-chaired
Safeguarding Board for Northern Ireland (SBNI) upon its formation. The SBNI
will be region-wide supported by 5 independently-chaired safeguarding panels
located within the geographical boundaries of the 5 HSC Trusts.

The SBNI will seek to:

(a) secure effective coordination to what is done by each person or agency
represented on the SBNI for the purpose of safeguarding and promote
the welfare of children in Northern Ireland;

(b) ensure the effectiveness of what is done by each person or agency for
that purpose; and

(c) communicate the needs of safeguarding and promote the welfare of
children to the wider community.

Key aspects of the establishment and operation of the SBNI will be its
separate identity, its interagency membership at the most senior level, and its
authority which will be derived both from statute basis and the independent
chairing arrangements. Given these factors, wherever the SBNI is located it
will in effect be a “hosting” arrangement.

Location of the SBNI within the PHA is the preferred option. This is currently
under consideration. The advantages of this arrangement would be:

the separation of the SBNI from the commissioner of child protection
services sited in the HSS Board;
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an underpinning of the broader approach contained in the concept of
safeguarding;

retention of a strong child protection focus; and

providing an impetus for appropriate prevention and early intervention
strategies with children and families.

In transition, the infrastructure of Trust Child Protection Panels and ACPCs
will remain until the necessary legislative basis and policy guidance for SBNI
is put in place. A similar approach will be adopted in respect of Children’s
Services Planning and Child Care Partnership arrangements, both of which
are currently under review. Transitional arrangements for the SBNI,
Children’s Services Planning and the Child Care Partnerships will be formally
communicated to the sector by the CSSO.

Commissioning of PSS Training

The HSS Boards have been responsible for commissioning social work
qualifying and post-qualifying training arrangements within Trusts (eg.
Provision of practice learning opportunities for social work students) as well as
training and qualifications to ensure a competent, well-trained social care
workforce in line with the strategic objectives of the PSS Development and
Training Strategy 2006 - 2016. The HSCB will assume this responsibility
from the 1 April 2009.

The Department has issued a Circular (HSS (OSS) Training 1/2009 which
details transitional arrangements for securing training arrangements in
2009/10.

CONCLUSION

The new arrangements will provide significant opportunities for Northern
Ireland to continue to benefit from the integration of Health and Social Care at
Departmental, commissioning and delivery levels. Specifically, the
establishment of the PHA with responsibility for health and social wellbeing
presents new opportunities to develop innovative approaches to prevention
and early interventions in social care services generally and child protection in
particular. In order for these opportunities to be realised it is essential that the
arrangements described in this paper are appropriately implemented. This will
ensure:

strong leadership for social care throughout the HSC system;

robust social care governance arrangements to ensure the delivery of safe
and effective services, including the safe discharge of statutory functions;
strengthened integrated working between professions and sectors; and
improvements in the health and social wellbeing of the people of Northern
Ireland.
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APPENDIX 1
Securing the social care footprint in the Regional Bodies

The establishment of the Regional Health and Social Care Board and the
Regional Agency for Public Health and Social Well-being provides a unique
opportunity to properly secure a strengthened integrated, holistic approach to
the delivery of health and social care.

The primary vehicle to deliver this is to embed social care input in the relevant
Workgroups and their associated Workstreams, with oversight managed by a
Social Care Co-ordinating Group as set out in Figure 1 attached. It should not
be necessary to generate a separate “social services” workstream any more
than, for example, a medical, nursing or allied health professional workstream.

If we are to maximise this opportunity to strengthen integration, then more
work is needed in building the ethos and working practice in each of the new
bodies. The vision of a truly integrated service needs to be led by example
from the Department itself with a robust and coherent joined-up approach to
policy development across all areas.

Securing the social care footprint in the Regional Bodies requires:

1. Co-working of health and social care staff at individual and organisational
level with a shared vision and a mutual understanding of, and respect for,
roles and responsibilities of each other and of other professionals and
agencies involved in the commissioning, planning, design, delivery and
review of services to support individuals, families, carers, communities
and the wider population.

2.  Clarity about the particular contribution unique to each discipline. For
social care this includes the statutory framework and discrete statutory
duties and responsibilities governing the provision of certain social
services and the partnership networks needed beyond the boundaries of
health and social care, such as such as criminal justice, education and
housing.

3. Quality in HSC service provision is embodied in the expertise and skills of
staff. This will require investment in training, recruiting and retaining a
high quality workforce. Where possible shared learning should be
promoted for health and social care staff to encourage mutual
understanding and respect of each others’ roles and responsibilities
within an integrated HSC.



4.  Joint working requires a shared commitment by all professions, a
common understanding of the language used and a shared value base to
inform the work.

5. There is a need to build upon but beyond some of the existing integrated
planning frameworks, e.g. the statutory children’s services planning
framework and ensuring full integration with the proposed new community
planning processes. Such planning needs greater emphasis on effective
integrated, implementation, monitoring and accountability for change
delivered and outcomes, or lack of progress. Some new momentum is
required in these processes.

6. Structures should support shared responsibility for commissioning,
planning, design, delivery and review of HSC services to support
individuals, families, carers, communities and the wider population and for
outcomes.

7. Policy development and legislative process across all areas needs to
reflect a whole-person/community approach with a focus on prevention
and, where appropriate, earlier intervention involving HSC staff and
services as appropriate

8. There is a need to ensure that the various policies and their
implementation are linked, avoiding duplication and more significantly,
reinforcing common outcomes. This is true of some aspects of health
and social services and equally of the number of multi agency
partnerships.

The challenge is to utilise the knowledge and insights not only of health care
social care disciplines, but of a broad range of other relevant disciplines such
as education, criminal justice and housing, to generate a joint approach to the
continuous improvement of health and social well-being.

We need to blend the pragmatism of policy makers, the creativity of
practitioners, and the experience and insights of individuals, families and
communities to secure a decent quality of life for everyone.

PAUL MARTIN
Chief Social Services Officer



Figure 1. Membership of Workgroups and associated W  orkstreams and Co-ordinating Social Care Input
The Regional Health and Social Care Board - The Regional Agency for Public Health and Social We I
P Martin being - P Newe
Workstreams: Workstreams:
1. Commissioning: Pat Newe 1. Health Improvement: Pat Newe
2.  Procurement & Service Hilary 2. Health Protection:
Improvement: Harrison
3. Establishment: 3. Professional issues: Christine Smyth
4. Resource Management: 4. Agency input to Commissioning:  Pat Newe
5. Establishment:

Social Care Co-ordinating Group

Paul Martin
Sean Holland

Hilary Harrison

Pat Newe

Christine Smyth




APPENDIX 2
RPA — STATUTORY FUNCTIONS/SOCIAL SERVICES
INTRODUCTION

This paper clarifies the respective roles, responsibilities, accountability and
authority of the Department, the new HSC Board and the HSC Trusts with
particular reference to the discharge of their statutory functions to safeguard
children and young people.

The need to retain clarity having regard to roles and responsibilities in the
discharge of statutory functions remains critical. To this end, this paper
describes the roles and responsibilities of each ‘Authority’ which are essential
to effectively discharge our statutory functions in Northern Ireland.

STATUTORY FUNCTIONS
1. Legal responsibility

The overarching powers and responsibilities of the Department derive from
the duty placed on the Department by the Health and Personal Social
Services (Northern Ireland) Order 1972 (the 1972 Order) to provide or secure
the provision of personal social services in Northern Ireland designed to
promote the social welfare of the people of Northern Ireland. The common
law principle of ‘parens patriae’ recognises the inherent power and authority of
the State to protect persons who are legally unable to act on their own behalf.
The State has the power to intervene in the lives of those who are vulnerable,
most notably children; disabled people; those with mental health needs; the
elderly and other vulnerable adults, to safeguard and promote their welfare.
Whilst State intervention may be necessary to safeguard those at risk from
themselves or through neglect or abuse by others, such interventions are
inextricably linked to a range of statutory duties and responsibilities which
must be fulfilled by the State.

Although children’s services are most heavily regulated and are most often
associated with compulsory interventions, Trusts’ social workers are also
increasingly becoming involved with the Police Service of Northern Ireland in
the investigation and management of suspected abuse of vulnerable adults
with over 847 cases reported and acted upon in 2006/2007 alone. Thisis a
growing area requiring intervention by Trusts and other protection agencies.

Generally, the Department discharges the responsibilities of the State through
the enactment of legislation which specifies, in broad terms what the
Department considers is required and provides the legal authority for
responsible authorities to discharge relevant functions on its behalf.



Legislation is also supported by Departmental guidance to which Boards and
Trusts are expected to adhere.

In primary legislation, where a Board is named as the responsible authority for
the exercise of the functions, these functions are deemed to be a function
which the Department has directed the Board to exercise under Article 17 (1)
of the 1972 Order. Where a Board delegates relevant functions to a Trust in
accordance with the provisions of the Health and Personal Social Services
(Northern Ireland) Order 1994 (the 1994 Order), under Article 3(7) of that
Order the Trust:

“...shall be liable in respect of any liabilities (including any liability in tort)
in the exercise of these functions in all respects as if it were acting as a
principal and all proceedings for the enforcement of such rights or
liabilities shall be brought by or against the HSS Trust in its own name”.

A Trust is therefore, responsible in law for the discharge of all relevant
functions delegated to it by a Board. These functions were prescribed for the
purposes of the 1994 Order in The Health and Social Services Trusts
(Exercise of Functions) Regulations (Northern Ireland) 1994 and are known
as “relevant functions.” They include specified functions under the 1972 Order
and:

some extant functions under the Children and Young Persons Act
(1968);

specified functions under the Chronically Sick and Disabled Persons
(Northern Ireland) Act 1978;

the majority of functions under the Mental Health (Northern Ireland)
Order 1986, including the appointment, under Article 115, of a sufficient
number of approved social workers (ASW), having appropriate
competence in dealing with persons who are suffering from mental
disorder, for the purpose of discharging the functions conferred on them
by the Order;

all functions under the Adoption (Northern Ireland) Order 1987;

all functions under the Disabled Persons (Northern Ireland)
Act 1989;

all functions under the Children (NI) Order 1995; and

all functions under the Carers and Direct Payments Act (NI) 2002..



Under the 1994 Order a Trust must submit to the Board for approval a scheme
for the exercise by the Trust of specified relevant functions on behalf of the
Board. The scheme, which must also be approved by the Department, is
known as the ‘Scheme for the Delegation of Relevant Statutory Functions’ (the
scheme).

2. Accountability for Implementing the Schemes

Whilst the Trust is responsible in law for the discharge of statutory functions, it
Is also accountable to the Board and to the Department for the implementation
of the scheme and the proper discharge of those relevant functions delegated
to it. There is therefore a clear line of accountability from a provider Trust
through the commissioning Board to the Department. A delegating Board is
able to hold a Trust to account for how it is discharging relevant functions on
its behalf. The Board may, with the approval of the Department, revoke an
authorisation to a Trust to exercise relevant functions, should circumstances
warrant such action.

3. Roles and Responsibilities
A. The Department

The Department is responsible for promoting the welfare of the people of
Northern Ireland. Its main role is to provide the legislative and strategic policy
direction to enable its agents and significant others, such as the independent
sector to achieve its objectives for children, families and adults alike. In
discharging its responsibilities the Department undertakes a wide range of
functions. These include development of Service Frameworks; setting
Minimum Standards; setting out performance indicators; specifying desired
outcomes; establishing regional priorities; setting targets; and providing
resources to meet those priorities in the form of a Public Service Agreement.
The Department also monitors delivery against these targets and ensures
value for money for the citizen. The Department also has a duty to ensure the
guality and good governance of the social services and to liaise with other
Government Departments and relevant non-HSC bodies, for example
education services; the family and criminal justice systems; and voluntary and
community sector groups to assist the achievement of its objectives.

Under the 1994 HPSS Order, the Department has power to direct a Board to
execute authorisations in such terms as it may direct. The Department is also
responsible for approving the schemes for the delegation of relevant functions
and any subsequent proposed changes to them. Under the 1991 HPSS Order
a Trust must comply with any directions given to it by the Department about
the exercise of the Trust’s functions. The proposed new legislation will also
give a power to the Department to require the Regional Board to comply with
any directions given to it by the Department about the exercise of its functions.



The Department must ensure that there are satisfactory arrangements in
place for the exercise of statutory functions by a Board and its Trust(s) and
that a Board has established mechanisms to assure and determine that these
functions are being properly exercised and to agreed standards.

Since the enactment of the Adoption (Intercountry Aspects) Act (Northern
Ireland) 2001, (the Adoption Intercountry Aspects Act) inter-country adoption
is the only area of children’s services for which the Department is legally
responsible and accountable for the discharge of specified statutory functions
which may not at present be delegated to

any other body.

In the new arrangements for the discharge of its functions under the 1972
order, the Department will be known as the Department of Health Social Care
and Public Safety and will continue to exercise all of the functions outlined
above.

B. The Health and Social Care Board (The Board)

The functions of the Board will reflect the current functions of existing HSS
Boards but will include additional powers and responsibilities and a different
structure for its commissioning role.

Like existing Boards, the Board will receive allocations from the Department at
the start of each financial year. It will be required to spend these monies to
secure the delivery of health and personal social services in line with the
schemes for the delegation of statutory functions, Departmental priorities and
agreed plans as set out in the Priorities for Action and Health and Wellbeing
Investment Plan. The Board will have a strategic planning and coordinating
role, including that of Children’s Services Planning as set out in the Children
(1995 Order) (Amendment) (Children’s Services Planning) Order (NI) 1998.

The Board will be responsible for agreeing the schemes for the delegation of
relevant functions with Trusts and following approval by the Department these
functions are then delegated to Trusts by way of a written authorisation sealed
by the Board. Under the terms of the schemes the Board, as commissioner
and purchaser of services will:

prescribe professional and other quality standards to provide a baseline
for the provision of services in accordance with statutory requirements;

approve policies and procedures in respect of relevant functions;

ensure that Trusts are discharging their role as “corporate parent” in a
safe and effective way;



monitor and evaluate services to ensure that they are provided in
accordance with prescribed policies and standards and within agreed
and approved procedures; and

must satisfy itself as to the arrangements that Trusts have in place to
quality assure the services and satisfy accountability requirements.

The Board will be responsible for ensuring that the Trusts’ schemes for the
delegation of statutory functions are properly implemented and that they are
reviewed at least biennially. The Board will also have a role in quality
assuring the discharge of those relevant functions which have been delegated
to Trusts.

The Board will be required to agree Trusts’ monitoring arrangements as set
out in the schemes as well as the information that will be provided and at what
intervals. The Board will have the authority to monitor, evaluate and inspect
services directly and to require Trusts to provide it with information on any
matter related to the discharge of relevant functions. The Board must specify
areas of service in which it intends to have a direct monitoring role, taking
account of the information already provided by the Trusts in order to avoid
unnecessary duplication.

Under the schemes, Trusts will be required to submit reports of untoward
incidents, including serious complaints. The Board will be responsible for
keeping the Department informed of the outcome of its quality assurance
arrangements in respect of Trusts’ discharge of relevant functions, or if there
Is an unresolved dispute, to bring it to the attention of the Department.

Whilst the Board will retain the commissioning functions of existing HSS
Boards, these will now largely be discharged through the appointment of local
commissioning groups. It is proposed that the commissioning of specified
children’s services under the Children Order; child and adolescent mental
health services; and certain specified services in mental health, learning
disability and physical and sensory disability where critical mass, expertise
and interfaces with other agencies are critical will be a regional commissioning
function to be retained by the Board. Services commissioned on a regional
basis will of course need to be informed by local intelligence and assessments
of need.

The Board will also have additional statutory responsibilities in respect of
improving the performance of HSC trusts and establishing effective systems
for the financial and performance management of trusts. New powers
conferred on the Board will include the power of the Board, with the approval
of the Department, to give directions and guidance to a Trust as to the
carrying out by that Trust of any of its functions.



C. Health & Social Care Trusts

Under the proposed new legislation, Trusts will be accountable to the Board
for the quantity, quality and efficiency of the service they provide. The Board
will agree contracts with Trusts at the start of each financial year. In their
delivery plans, Trusts will be required to describe how they will deliver
services in an efficient manner. Their performance and expenditure will be
monitored by the Board. Trusts will be responsible for the exercise of all of
the relevant functions delegated to them by the Board. They will continue to
have the legal authority and be responsible in law for the discharge of
functions in accordance with the approved schemes and for ensuring that the
standards required under the authority of the schemes are met.

Trusts will also be responsible for evidencing compliance with the schemes
through their monitoring and reporting arrangements, in accordance with the
format and frequency agreed with the Board.

As separate legal entities accountable for the discharge of delegated statutory
functions, Trusts must create sound organisational arrangements to ensure
that professional practice in the discharge of these functions is of a high
standard and that staff are appropriately qualified, supported and trained to
ensure competency in the discharge of the functions. Trusts must also ensure
that there is clear and appropriate managerial and professional accountability.

Trusts will continue to have a responsibility to assist the Board and
Department, as appropriate, in the discharge of functions which have not been
delegated to them, and for which they are not responsible in law. For
example, Trusts have a responsibility to contribute to the strategic
partnerships which Boards operate within the wider HSC and other non HSC
bodies, which impact on the discharge of relevant functions by Trusts.

WORKING RELATIONSHIPS

This paper has set out the roles, responsibilities and accountability of the
Department, the Board and Trusts in relation to the discharge of relevant
functions relating to children’s and adult services. Partnership is a
fundamental principle in safeguarding and promoting the welfare of children
and vulnerable adults.

With particular reference to children’s services, other agencies, including
Education and Library Boards, other HSC Trusts, district councils and the
Housing Executive will continue to be required to assist the Board and Trusts
with the discharge of certain functions, in so far as this is compatible with their
bodies’ own statutory duties and obligations (Article 46 of the Children Order)
and in the investigation of matters under Article 66 of the Children Order,
unless to do so would be unreasonable in all of the circumstances of the case.



Articles 46 and 66 of the Children Order also empower the Department to
direct under the same circumstances “such persons” as it believes necessary
to help or assist in the exercise of these functions. The Board and Trusts
must therefore give priority to developing and maintaining good working
relationships with all agencies involved with children in a ‘working together’
approach, which is in the best interests of children and their families.

Clearly, the Public Health Agency will be a key agency in preventive work
related to children, families and vulnerable adults and in relation to social
inclusion and quality of life.

The new structures proposed will provide a safe and acceptable arrangement
by enabling the Board to directly delegate statutory responsibilities to Trusts.

This will represent an improvement on the existing arrangements by virtue of

there being one delegating authority as opposed to the current four.

Office of Social Services
May 2008
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APPENDIX 3

CIRCULAR: HSS (STATUTORY FUNCTIONS) 1/2006

DHSSPS CIRCULAR

RESPONSIBILITIES, ACCOUNTABILITY AND AUTHORITY OF

THE DEPARTMENT OF HEALTH, SOCIAL SERVICES AND PUBLI C
SAFETY, HEALTH AND SOCIAL SERVICES BOARDS AND HEALT H AND
SOCIAL SERVICES TRUSTS IN THE DISCHARGE OF RELEVANT °
PERSONAL SOCIAL SERVICES FUNCTIONS TO SAFEGUARD AND
PROMOTE THE WELFARE OF CHILDREN

1 INTRODUCTION

1.1 Family and Child Care services occupy a unique position in the social
services by virtue of the range of statutory powers and duties which
direct and inform the provision of services.

1.2 The purpose of this guidance is to reclarify the respective roles,
responsibilities, accountability and authority of the Department of
Health, Social Services and Public Safety (the Department) and Health
and Social Services Boards (Boards) and Health and Social Services
Trusts (Trusts) with particular reference to the discharge of their
statutory functions to safeguard and promote the welfare of children.

1.3 Since the commencement in November 1996 of the Children (Northern
Ireland) Order 1995° (The Children Order), the need for greater clarity
has been demonstrated by cases arising in the courts from time to time.
In responding to a directive from the Judiciary to explain why a Trust
had not discharged its duty to provide appropriate care for a child, some
Trusts have sought, on legal advice, to involve both the Board and
Department. Trusts have also sought to justify breaches in the
discharge of their statutory functions by claiming that they had not been
allocated sufficient resources to enable them to discharge these. None
of these cases proceeded to final hearing. There has consequently not
therefore been a judicial interpretation of the respective roles and
responsibilities of the Department, Boards and Trusts in relation to
relevant statutory functions.

1.4 The Review of Health and Social Services in the case of David and
Samuel Briggs (DHSSPS, 2003) highlighted particular differences in the

> Commonly referred to as “statutory functions.”
®S.1. 1995/955 (N.1.2)



1.5

2.1

2.2

2.3

perception and understanding of the respective roles and
responsibilities of the Department, Boards and Trusts. The Review
contained a recommendation that the Department should ‘reclarify the
roles of the Board and the Trust in terms of commissioning, managing
and delivering the service'.

This circular seeks to explain and address these matters within both the
legislative framework and the arrangements governing the structures for
the delivery of services.

LEGISLATIVE AND STRUCTURAL BACKGROUND
The Department

The Department’s powers derive from the Health and Personal Social
Services (Northern Ireland) Order 19727 (the 1972 HPSS Order) and
subsequent amending legislation. Article 4 of the 1972 HPSS Order
imposes on the Department (then, the Ministry of Health and Social
Services) the duty to:-

provide or secure the provision of integrated health services in NI
designed to promote the physical and mental health of the people
of NI through the prevention, diagnosis and treatment of illness;

provide or secure the provision of personal social services in
Northern Ireland designed to promote the social welfare of the
people of Northern Ireland; and

to discharge its duty as to secure the efficient coordination of health
and personal social services.

On 1 January 1974, the Ministry of Health and Social Services became
known as the Department of Health and Social Services. On 1
December 1999, the public safety functions of the Department of the
Environment were transferred to the renamed Department of Health,
Social Services and Public Safety (DHSSPS)®.

Health and Social Services Boards
On 1 September 1972, Boards were established under Article 16 of the

1972 HPSS Order. The Health and Personal Social Services
(Establishment and Determination of Areas of Heath and Social

7S.1.1972/1265 (N.1.14)
8 See S.R. 1999 No. 481 and 1.1999/283 (N.1.1)



2.4

2.5

2.6

2.7

Services Boards) Order (Northern Ireland) 1972° determined the
geographical area of each Board and specified its administrative
Districts.

Article 17 of the 1972 HPSS Order specified the key functions of the
Boards in respect of health and personal social services. These
included, inter alia:

the exercise on behalf of the then Ministry of Health and Social
Services, such functions (including functions imposed under an order
of any court) with respect to the administration of such health and
personal social services as the Ministry may direct; and

the exercise on behalf of the then Ministry of Home Affairs such
functions (including functions imposed under an order of any court)
with respect to the administration of such personal social services
under the Children and Young Persons Act (Northern Ireland) 1968
(the Children and Young Persons Act) and the Adoption Act
(Northern Ireland) 1967 (the Adoption Act) as the Ministry may
direct;

in accordance with regulations and directions. Article 17 (2) of the 1972
HPSS Order also provides that where a function is conferred on a
Board by any other legislation, that function shall be deemed to be a
function which the Department has directed a Board to exercise on its
behalf under Article 17 (1).

The Functions of Health and Social Services Boards (No. 1) Direction
(Northern Ireland) 1973 (The No. 1 Direction) specified the functions
under the 1972 HPSS Order to be exercised by Boards on behalf of the
then Ministry of Health and Social Services subject to the conditions
contained in the Direction.

The Functions of Health and Social Services Boards (No. 2) Direction
(Northern Ireland) 1973 (the No 2 Direction) specified functions of the
then Ministry of Home Affairs under Articles 72 and 73 of the1972
HPSS Order relating to personal social services under the Children and
Young Person’s Act and the Adoption Act which were to be exercised
by Boards on behalf of the Ministry of Home Affairs subject to the
conditions contained in the Direction.

A number of functions under the Children and Young Person’s Act,
including those relating to training schools, attendance centres and
remand homes were reserved to the Secretary of State in accordance

9S8.0. 1972 No. 217



with the provisions of the Northern Ireland (Modification of Enactments
— No 1) Order 1973 (the 1973 Order) made under the Northern Ireland
Constitution Act 1973. These remained the responsibility of the
Northern Ireland Office.

2.8 Additional functions under the Children and Young Person’s Act,
including Fit Person’s Orders, in so far as they related to the treatment
of children and young persons found guilty of offences were also
reserved in the 1973 Order to the Secretary of State. Operational
difficulties that this presented to Boards were overcome by a
subsequent agency arrangement made under section 11 of the
Northern Ireland Constitution Act 1973, whereby the Department
undertook these functions on behalf of the Secretary of State. The
Functions of Health and Social Services Boards (No 1) Direction
(Northern Ireland) 1974 provided for the local discharge of these
functions by Boards.

2.9 By virtue of the Departments (Transfer of Functions) Order (Northern
Ireland) 1973, all functions under the Adoption Act and all remaining
functions under the Children and Young Persons Act
transferred on 1 January 1974 to the Department from the Ministry of
Home Affairs™ subject to the provisions of the 1973 Order as referred to
in paragraph 2.7. The No. 2 Direction (see paragraph 2.6) remained the
applicable instrument of delegation for these functions.

2.10 W.ith the introduction of the Adoption (Northern Ireland Order) 1987 (the
Adoption Order) certain functions were conferred directly on Boards.
Article 17 (1) of the 1972 HPSS Order was amended by that Order so
that those functions under the Adoption Order are functions which the
Board must exercise in accordance with regulations made by, and
directions given by the Department.

The community care reforms

2.11 During the early 1990s, the changes introduced by the White Papers
“Caring for People” and 'Working for Patients', (DoH, 1989) respectively
set out proposals for improving community care services and health
services in England and Wales. The equivalent Northern Ireland policy
document, “People First” (DHSS,1990) introduced for the first time a
division between the purchasing and provider roles within health and
personal social services in Northern Ireland.

1SR & 0 1973 No 504
1 See S.1. 1973/2162 (C.64)



2.12

2.13

2.14

2.15

2.16

2.17

The role of Boards as coordinators, purchasers and quality controllers
was strengthened relative to their primary role, at that time, as service
providers. Management at local level was also strengthened through
the appointment of Unit General Managers. In the early 1990s this
internal reorganisation changed the administrative structure from
districts to General Units of Management, and reconfigured the
geographical areas of the former administrative districts.

Under the People First policy reforms, Boards as commissioners and
purchasers of services, were responsible for:

assessing the health and social care needs of their resident
population;

strategic planning to meet need; and
the development of purchasing plans.

People First required Boards to promote a mixed economy of care and
a range of providers to maximise user choice and ensure the economic,
effective and efficient delivery of services.

The Health and Personal Social Services (Northern Ireland) Order 1991
(the 1991 HPSS Order) gave effect to these changes and enabled
health services bodies to enter into arrangements (HSS contracts) for
the provision of goods or services to or by them.

Health and Social Services Trusts

Central to the reforms in England and Wales was the concept that
hospitals and community health providers were to be given the option to
become self-governing Trusts.

As health and personal social services in Northern Ireland, however, are
integrated under the 1972 HPSS Order, account had to be taken of the
Boards’ responsibilities for the discharge of certain functions in relation
to the personal social services. Under the 1972 HPSS Order, these
included services delivered under the Children and Young Person’s Act
and the Adoption Order. The 1991 HPSS Order empowered the
Department to establish bodies, to be known as Health and Social
Services Trusts. The first of these were established in shadow form in
1993 as corporate bodies, managerially and administratively
independent of Boards. Further primary legislation was required to
enable newly established Trusts to discharge the personal social
services functions on behalf of their respective Boards.



2.18 The Health and Personal Social Services (Morthreland) Order 1994 (the 1994

3.1

3.2

HPSS Order) provides for certain functions of Beaxbe exercisable on behalf of
Boards by Health and Social Services Trusts. Thesgions were prescribed for the
purposes of the 1994 HPSS Order in The Health acthSServices Trusts (Exercise
of Functions) Regulations (Northern Ireland) 19944 Exercise of Functions
Regulations) and are known as “relevant functiongie schedule to the regulations,
which defined the relevant functions, is set ouuihat Annex A. It includes
functions under the Adoption Order and the Childxad Young Person’s Act and

was subsequently amended in 1996 to include fumetimder the Children Order.

THE LEGAL RELATIONSHIP BETWEEN BOARDS AND TRUSTS IN
RELATION TO CHILDREN'’S SOCIAL SERVICES AND THE
DISCHARGE OF RELEVANT FUNCTIONS

Under the 1994 HPSS Order, Boards may, by instrument in writing
under seal (“an authorisation”) provide for such relevant functions of the
Board as are specified to be exercised by a Trust on behalf of the
Board. Authorisations require the approval of the Department. The
1994 HPSS Order requires each Trust to submit to the Board or
approval a scheme for the exercise by the Trust of specified relevant
functions. The Board must then submit the scheme for the approval of
the Department.

Schemes, known as “Schemes for the Delegation of Statutory
Functions” were developed by Trusts in co-operation with the relevant
Board, which subsequently approved each scheme and submitted it to
the Department for approval. As part of the approval process, the
Department’s role was to ensure that proper provision had been made
for the exercise of the relevant functions to be delegated to Trusts and
that Boards had appropriate arrangements in place to assure
themselves that Trusts were exercising relevant functions effectively.

The Children (Northern Ireland) Order 1995



3.3

3.4

3.5

4.1

Prior to the commencement of the Children Order in November 1996,
the Department amended the Exercise of Functions Regulations*? to
prescribe as relevant functions all functions under the Children Order.
The Department subsequently approved all schemes to enable the
Trusts to discharge specified relevant functions under the Children
Order and the Adoption Order.

Boards continued to exercise functions under Articles 80 — 87 and 96 —
103 of the Children Order, which deal with the registration and
inspection of children’s homes and under Article 176 of the Order which
provides for the inspection of schools accommodating children. The
arrangements and standards for the discharge of these functions had to
be equivalent to those of the Trusts and were quality assured by the
Department. The HPSS (Quality, Improvement and Regulation)
(Northern Ireland) Order 2003, has now transferred the above
registration and inspection functions from Boards to the Northern
Ireland Heath and Personal Social Services Regulation and
Improvement Authority, now known as the Regulation and Quality
Improvement Authority (RQIA).

In 1998, the Department amended the Children Order to add to the
duties of Boards in the Children (1995 Order) (Amendment) (Children’s
Services Planning) Order (Northern Ireland) 1998, This requires each
Board to review the services provided in its area under Part IV of the
Children Order and prepare and review plans in light of the review of
services.

ACCOUNTABILITY
Legal accountability

The State is ultimately the parent of all children, in accordance with the
common law principle of ‘parens patriae’. Generally, the State
exercises its powers to safeguard and promote the welfare of children
through statutory agencies, named as the responsible authorities in
primary legislation. Legislation specifies, in broad terms, what the State
considers is required to safeguard and promote the welfare of children
and provides the legal authority for responsible authorities to discharge
statutory functions on behalf of the State. There are circumstances in
which the State names the appropriate Government Department in
legislation as the responsible authority. In these situations the
Department is responsible in law for the exercise of the statutory

28R 1996 No. 439
13 SR 1998 No. 261



4.2

4.3

4.4

functions unless it has delegated the functions to another statutory
body.

In primary legislation, where Boards are named as the responsible
authorities for the exercise of the functions, these functions are deemed
to be a function which the Department has directed the Board to
exercise under Article 17 (1) of the 1972 HPSS Order. Where a Board
delegates relevant functions to a Trust in accordance with the
provisions of the 1994 HPSS Order, under Article 3(7) of that Order the
Trust:

“...shall be liable in respect of any liabilities (including any liability
in tort) in the exercise of these functions in all respects as if it
were acting as a principal and all proceedings for the
enforcement of such rights or liabilities shall be brought by or
against the HSS Trust in its own name”.

The Children Order, Article 2(3), confirms that “where a function is
exercisable by a Health and Social Services Trust by virtue of an
authorisation for the time being in operation under Article 3(1) of the
Health and Personal Social Services (Northern Ireland) Order 1994,
references to an authority are, to the extent that that function is
exercisable by that Trust, references to that Trust”. Trusts, therefore,
are responsible in law for the discharge of all relevant functions
delegated to them by Boards.

Accountability for Implementing the Schemes

Whilst Trusts are responsible in law for the discharge of statutory
functions, they are also accountable to Boards and to the Department
for the implementation of the schemes and the proper discharge of
those relevant functions delegated to them. There is therefore a clear
line of accountability from provider Trusts, through commissioning
Boards to the Department. A delegating Board is able to hold a Trust to
account for how it is discharging relevant functions on its behalf. A
Board may, with the approval of the Department, revoke an
authorisation to a Trust to exercise relevant functions, should
circumstances warrant such action.

ROLES AND RESPONSIBILITIES

The Department



5.1 The Department has a responsibility to safeguard and promote the
welfare of children. Its main role is to provide the legislative and
strategic policy direction to enable its agents and significant others,
such as the independent sector to achieve its objectives for children. In
discharging its responsibilities the Department undertakes a wide range
of functions. These include establishing regional priorities, setting
targets and providing resources to meet those priorities in the form of a
Public Service Agreement. The Department also monitors delivery
against these targets and ensures value for money for the citizen. The
Department also has a duty to ensure the quality and good governance
of the social services and to liaise with other Government Departments
and relevant non HPSS bodies, for example education services and the
family and criminal justice systems to assist the achievement of its
objectives.

5.2 The State is the parent of all children. Under the 1994 HPSS Order, the
Department has power to direct Boards to execute authorisations in
such terms as it may direct. The Department is also responsible for
approving the schemes for the delegation of relevant functions and any
subsequent proposed changes to them. Under the 1991 HPSS Order a
Trust must comply with any directions given to it by the Department
about the exercise of the Trust’s functions. The Department is also
responsible for ensuring that there are satisfactory arrangements in
place for the exercise of statutory functions by Boards and Trusts and
that Boards have established mechanisms to assure and determine that
these functions are being properly exercised and to agreed standards.
Under Article 152 of the Children Order, the Department may cause
local or other inquiries to be held in any cases where it appears to the
Department to be advisable to do so in connection with the functions of
an authority in so far as those functions relate to children

5.3 Since the enactment of the Adoption (Intercountry Aspects) Act
(Northern Ireland) 2001, (the Adoption Intercountry Aspects Act)
intercountry adoption is the only area of children’s services for which the
Department is legally responsible and accountable for the discharge of
specified statutory functions. The Adoption Intercountry Aspects Act
gave effect to the Convention on Protection of Children and Cooperation
in Respect of Intercountry Adoption concluded at the Hague on 29 May
1993. Under this Act, the Department must exercise all the statutory
functions of a Central Authority under the Convention. The Department
must also ensure that in each adoption there is compliance with the
Intercountry Adoption (Hague Convention) Regulations (Northern
Ireland) 2003"° in the case of Convention adoptions and the Adoption of

142001c.11 (N.1.)
1SR 2003 No.16



Children from Overseas Regulations (Northern Ireland) 2002% in the
case of non Convention adoptions.

Health & Social Services Boards

5.4 Boards are responsible for commissioning services to meet the needs
of their populations. Boards receive allocations from the Department at
the start of each financial year on a capitation basis. They are
required to

spend these monies to secure the delivery of health and personal social
services in line with the schemes for the delegation of statutory
functions, Departmental priorities and agreed plans as set out in the
Priorities for Action and Health and Wellbeing Investment Plans. They
have a strategic planning and coordinating role, including that of
Children’s Services Planning as set out in paragraphs 2.12 and 3.5.

5.5 Boards are also responsible for agreeing the schemes for the
delegation of relevant functions with Trusts and following approval by
the Department these functions are then delegated to Trusts by way of
a written authorisation sealed by the Boards. Under the terms of the
schemes the Boards, as commissioners and purchasers of services:

prescribe professional and other quality standards to provide a
baseline for the provision of services in accordance with statutory
requirements;

approve policies and procedures in respect of relevant functions;

monitor, evaluate and inspect services to ensure that they are
provided in accordance with prescribed policies and standards and
within agreed and approved procedures; and

must satisfy themselves as to the arrangements that Trusts have in
place to quality assure the services and satisfy accountability
requirements.

5.6 Following the delegation of relevant functions, Boards are responsible
for ensuring that the schemes are properly implemented and that they
are reviewed at least bi-annually. The Boards also have a role in quality
assuring the discharge of those relevant functions which they have
delegated to Trusts.

18 SR 2002 No 144



5.7

5.8

5.9

5.10

5.11

5.12

Under the schemes, Boards are required to agree the Trusts’ monitoring
arrangements, as well as the information that will be provided and at
what intervals. They have the authority to monitor, evaluate and inspect
services directly and to require Trusts to provide them with information
on any matter related to the discharge of relevant functions. The Board
must specify areas of service in which it intends to have a direct
monitoring role, taking account of the information already provided by
the Trusts in order to avoid unnecessary duplication.

Boards are also required under the schemes to receive from Trusts
reports of untoward incidents, including serious complaints. Boards
have a responsibility to keep the Department informed of the outcome
of their quality assurance arrangements in respect of Trusts’ discharge
of relevant functions, or if there is an unresolved dispute, to bring it to
the attention of the Department.

Health & Social Services Trusts

Trusts are accountable to Boards for the quantity, quality and efficiency
of the service they provide. Boards agree contracts with Trusts at the
start of each financial year. In their delivery plans, Trusts are required
to describe how they will deliver services in an efficient manner. Their
performance and expenditure are monitored by Boards and the
Department. Trusts are responsible for the exercise of all of the
relevant functions delegated to them by the Boards. They have the
legal authority and are responsible in law for the discharge of these
functions in accordance with the approved schemes and for ensuring
that the standards required under the authority of the schemes are met.

Trusts are also responsible for evidencing compliance with the schemes
through their monitoring and reporting arrangements, in accordance
with the format and frequency agreed with the Boards.

As separate legal entities accountable for the discharge of these
functions, Trust must create sound organisational arrangements to
ensure that professional practice in the discharge of relevant functions
is of a high standard and that staff are appropriately qualified, supported
and trained to ensure competency in the discharge of the functions.
Trusts must also ensure that there is clear and appropriate managerial
and professional accountability.

Trusts also have a responsibility to assist the Boards and Department,
as appropriate, in the discharge of functions which have not been
delegated to them, and for which they are not responsible in law. For
example, Trusts have a responsibility to contribute to the strategic



6.1

partnerships which Boards operate within the wider HPSS and other
non HPSS bodies, which impact on the discharge of relevant functions
by Trusts.

WORKING RELATIONSHIPS

This circular sets out the roles, responsibilities and accountability of the
Department, Boards and Trusts in relation to the discharge of relevant
functions relating to children’s services. Partnership is a fundamental
principle, however, in safeguarding and promoting the welfare of
children. Other agencies are required to assist Boards and Trusts with
the discharge of certain functions, in so far as this is compatible with
their bodies’ own statutory duties and obligations (Article 46 of the
Children Order) and in the investigation of matters under Article 66 of
the Children Order, unless to do so would be unreasonable in all of the
circumstances of the case. Boards and Trusts must therefore give
priority to developing and maintaining good working relationships with
all agencies involved with children in a ‘working together’ approach,
which is in the best interests of children and their families.



The Schedule to the Health and Social Services Trus

ANNEX A

ts (Exercise of

Functions) Regulations (Northern Ireland) 1994.

Relevant functions of Health and Social Services Bo

ards

Statutory Provision

Relevant functions of a Health
and Social Services Board

Children and Young Persons Act
(Northern Ireland) 1968

All functions.

Health and Personal Social Services
(Northern Ireland) Order 1972

Functions under Articles 14A, 15, 36, 37,
38, 29, 71(2), 99, 101, 101A and
Schedule 6.

Chronically Sick and Disabled
Persons (Northern Ireland) Act 1978

Functions under sections 1(2), 2 and
12(1).

Mental Health (Northern Ireland)
Order 1986

All functions except that of designating a
hospital under Article 46(1) for the
purposes of Article 46(2)(a), and those
under Articles 28(3), 42(9)(a), 46(3)(a),
86(2), 90(2), 108(2), 112, 113, 114, 116,
118, 121(1), 123(1)(a), 129(7) and
133(4).

Adoption (Northern Ireland) Order All functions.
1987

Disabled Persons (Northern Ireland) | All functions.
Act 1989

Children (Northern Ireland) Order All functions.
1995

Carers and Direct Payments Act All functions.

(Northern Ireland) 2002
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